Appeal No. 1484 - SAMUEL SMITH v. US - 11 December, 1964.

In the Matter of Merchant Mariner's Docunent No. Z-486601 and all
ot her Seanan Docunents
| ssued to: SAMJUEL SM TH

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1484
SAMUEL SM TH

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 30- 1.

By order dated 31 August 1964, an Exam ner of the United
States Coast CGuard at New Ol eans, Louisiana suspended Appellant's
seaman docunents for two nonths outright plus three nonths on
twel ve nont hs' probation upon finding himguilty of m sconduct.
The three specifications found proved allege that while serving as
an abl e seaman on board the United States SS SAN JOSE under
authority of the docunent above described, on or about 24 or 25
August 1964, Appellant wongfully refused to obey a | awful order of
the Master, wongfully had possession of an al coholic beverage
(beer), and wongfully acted in a disrespectful manner toward the
Mast er.

At the hearing, Appellant was represented by non-professional
counsel. Appellant entered a plea of not guilty to the charge and
each specification.

The I nvestigating Oficer introduced in evidence testinony by

file://l/hgsms-lawdb/users/K nowl edgeM anagement...20& %20R%201479%20-%201679/1484%20-%20SM I TH.htm (1 of 4) [02/10/2011 10:46:22 AM]



Appeal No. 1484 - SAMUEL SMITH v. US - 11 December, 1964.

the Master and Third Mate.

Al t hough Appellant testified that the all eged of fenses were
concocted by the Master in order to persecute Appellant, he
adm tted going ashore contrary to the Master's order and dri nking
beer on the ship. Appellant stated that he has been going to sea
since 1932.

At the end of the hearing, the Exam ner rendered a witten
deci sion in which he concluded that the charge and three
speci fications had been proved.

FI NDI NGS OF FACT

On 24 August 1964, Appellant was serving as an abl e seaman on
board the United States SS SAN JOSE and acting under authority of
hi s docunent. About 0800 on this date, Appellant was returned to
the ship by the local police, at the request of the Master, while
the ship was at Cortez, Honduras. The Master ordered Appellant to
go to his quarters, to stop drinking, and told himthat his shore
| eave was canceled. Shortly thereafter, Appellant went ashore and
did not return to the ship until approximately 1230.

On the afternoon of 24 August, the Master and Third Mate found
Appel l ant drinking beer in a roomother than his own. Wen the
Master told Appellant to open the door to his room he threw the
key on the deck, said he would not open the door, and wal ked away.
The Master and Third Mate were | ooking for a passkey to Appellant's
room when Appel |l ant unl ocked the door wth his key.

Appel lant's prior record consists of adnonitions in 1951,
1956, 1960 and 1964, and a probationary suspension in 1963. The
of fenses involved were failures to performduties, failures to
j oin, absence fromvessel, and creating a disturbance.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Examner. It is contended that the order is too severe for the
of fenses, witnesses are wlling to testify in Appellant's behalf,
and he has no other livelihood.
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OPI NI ON

Possi bly Appellant had been lulled into a fal se sense of
security due to the fact that on five prior occasions no outright
suspensi on of his docunent was ordered. In contention with the
present offenses, his admttedly deliberate di sobedi ence and his
ot herw se disrespectful attitude toward the Master were al one

sufficient to justify the order inposed by the Examner. In The
SHAWNEE (D. C. Wsc. 1891), 45 Fed. 769, it was stated:

“"The primary and paranmount duty if the sailor is inplicit
obedi ence to every |awful conmmand. He cannot be permtted to
debate the propriety of the Master's orders, and the courts of
admralty will not tolerate any hesitation in pronpt and
active obedience. It is only the extremty of danger that
will justify resistance to even the rash and inproper exercise
of the master's authority."

Wth respect to the offense of possession of beer on board the
ship, the prohibition in foreign Shipping Articles against "grog"
has been interpreted as prohibiting any al coholic beverage
i ncl udi ng beer. See Commandant's Appeal Decisions Nos. 1126
and 1282.

When the charges were served and again at the hearing,
Appel l ant was infornmed of the right to have w tnesses subpoenaed in
his behalf but he expressed no desire to do so. It is nowtoo
| at e.

ORDER

The order of the Exam ner dated at New Ol eans, Loui Ssiana, on
31 August 1964, is AFFI RVED.

W D. Shields
Vice Admral, United States Coast CGuard
Act i ng Commandant
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Si gned at Washington, D. C., this 11th day of Decenber, 1964.
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