Appeal No. 1476 - ELVIN DANIEL FAILESv. US - 18 November, 1964.

In the Matter of Merchant Mariner's Docunent No. 256383-D4 and all
ot her Seanan's Docunents
| ssued to: ELVIN DANI EL FAI LES

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

1476
ELVI N DANI EL FAI LES

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 30- 1.

By order dated 2 June 1964, an Exam ner of the United States
Coast Guard at Gal veston, Texas, suspended Appellant's seaman's
docunents for two nonths outright plus four nonths on twelve
nont hs' probation upon finding himguilty of m sconduct. The
speci fication found proved alleges that while serving as a Chief
Cook on board the United States SS AMERI CAN HUNTER under authority
of the docunent above described, on or about 24 July 1963,

Appel l ant wongfully assaul ted and battered a fell ow crew nenber by
use of fists and a piece of dunnage while the vessel was in Mnil a,
Phi i ppi ne | sl ands.

At the hearing, Appellant elected to act as his own counsel.
Appel l ant entered a plea of not guilty to the charge and
speci fication.

The I nvestigating Oficer introduced in evidence by
stipulation various witings which included (a) Report of Personal
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Injury (CE24E) that had been submtted by the vessel's nmaster to
the O ficer in Charge of Marine Inspection, Glveston, Texas, (b)
Medi cal Report of Personal Injury issued by Waterous Clinic, In.,
dated 25 July 1964, (c) a witten statenent of an eyew tness, (d)
certified copies of |ogbook entries and (a) a sworn statenent of
the victim

I n defense, Appellant testified in his own behalf.

At the end of the hearing, the Exam ner rendered a witten
deci sion in which he concluded that the charge and specification
had been found proved.

The deci sion and order were served on 2 June 1964. Appeal was
timely filed on 5 June 1964.

FI NDI NGS OF FACT

On 24 July 1963, Appellant was serving as a Chief Cook on
board the United States SS AMERI CAN HUNTER and acti ng under
authority of his nerchant mariner's docunent while the ship was in
the Port of Manila, Philippine Islands.

Wil e ashore in Manila, Philippine Islands, on 23 July 1963,
Appel | ant gave sone nbney to a crew nenber, a nessnman, to hol d.
During the norning of July 24th at a request for the return of the
noney, only a portion of it was given back. Appellant went to the
messman' s room aboard ship, at about 1300 hours on 24 July 1963 to
demand the anmount that was withheld. The nessman was there |ying
on his bunk. During an ensuing period of about forty-five mnutes
spent arguing for his noney, the Appellant was the butt of wvul gar
and abusive | anguage directed toward himby the nessnman. The use
of this |anguage made himso angry that he started to hit the
messman with his fists and with a stick. Wile attenpting to avoid
Appel l ant to avoid Appellant's bl ows, the nessman struck his head
at |l east tw ce against portions of the bunk and bul khead and began
to bleed fromthe scalp. As a result he was hospitalized having
suffered a mld cerebral concussion, a linear fracture at the right
tenporal region, |laceration of the scalp and nultiple contusions of
t he shoul ders, chest, right [unbar and both upper extremties. A
roommat e of the nessman was in the roomat the tine. He was the
only eyew t ness.
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BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Exam ner. It is contended that:

1. Upon the vessel's return to this country in Novenber 1963,
Appel l ant was informed by a Coast Guard Investigating Oficer,
i nvestigating the victims injuries, that he had nothing to worry
about, so he nade no effort to secure any witnesses or prepare a
def ense.

2. Prior to the hearing, a different Investigating Oficer
who prepared and served the charge told himhe did not believe any
serious outcone would result fromthe hearing.

3. Wen confronted with abusive and humliating | anguage,
plus his need for the noney, Appellant concluded that there was no
other way to "handle the matter."

OPI NI ON

The statenent nade by the Investigating Oficer at the tine he
I nvestigated the nessman's injury upon the vessel's return to this
country was infelicitous. It would affect this proceeding if it
| egal |y concl uded the case, the Investigating Oficer acted in bad
faith, or it clearly prejudiced Appellant.

The I nvestigating Oficer could have termnated the matter by
delivery of a warning under authority of 46 CFR 137.05-15(a)(6).
Such warning if not protested would be entered on Appellant's
record and woul d have precluded charging himlater for the sane
of fense. Commandant's Appeal Decision No. 820. | have
determ ned fromthe Investigating Oficer's report on file with the
Coast CGuard, of which | take official notice, that in accordance
wth 46 CFR 137.05-15(a)(2) the Investigating Oficer recomended
cl osing the case and taking no action. The word "recomend"
connotes that this was not a final action. |In this instance a
reviewi ng authority overrode the Investigating Oficer and directed
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further action under R S. 4450, as anended. It follows therefore
that the Investigating Oficer did not conclude the case wth his
report and that he had acted in good faith.

The record does not reveal any prejudice to Appellant. The
Exam ner explained to himthat he could have w tnesses subpoenaed
to testify in his behalf and he could apply to have the testinony
of witnesses taken by deposition. Simlar advice had been given to
himby the Investigating Oficer at the tinme the charge and
specification were served upon him Wen asked by the Exam ner if
he was ready to proceed with the hearing, Appellant replied in the
affirmative. More inportantly, the record shows that when
testifying as a wwtness in his own behal f, Appellant admtted
battering the nessnman save he was uncertain as to whether he used
a stick (R 6) and he also stated that the only eyew tness was a nan
named Hayes (R 7). Hayes' witten statenent which had been given
to the master, was stipulated into evidence by Appell ant.

Appellant's first contention is therefore not deened
sufficient to disturb the Exam ner's deci sion.

Nowhere does the record indicate any basis for Appellant's
second argunent on this appeal. Any action against a seaman's
docunent is considered serious. |In fact, the Investigating Oficer
whi |l e serving the charge on Appellant informed himthat his
docunent coul d be revoked, suspended, suspended on probation or an
adnmonition could be rendered. The Exam ner repeated this advice.
These were cl ear warnings of the consequences that mght flow from
the hearing. Further, it is not considered likely that the current
| nvestigating Oficer, having been told by Appellant of the
guestionabl e i nformati on previously given him would make a sim/| ar
error. Accordingly in the absence of any indication in the record
to support Appellant's claim it cannot receive favorable
treat ment.

In the light of Appellant's adm ssion, nade as a witness in
his own behalf and reasserted in the third point in this appeal, it
is clear he coomtted an assault and battery.
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No | egal defense has been presented. The |aw of the case is
wel | expressed in that "No words, no matter how irritating or
opprobrious, wll justify an assault” - Wiarton's Cimnal Law Vol.

1 Sec (1932). | said in a simlar vein in Commandant's Appeal
Deci sion No. 451 that a verbal attack is not sufficient

provocation to justify a physical assault. Again, where there was
extreme provocation because the victimused | anguage reflecting on

his assailant's racial extraction, | said in Conmandant's Appeal
Deci sion No. 1324, that provocation by words does not excuse the
of fense of assault and battery.

However, this reason was considered to be a matter in
extenuation. The Exam ner gave great weight to it since the order
is lenient for this serious offense.

CONCLUSI ON

It is concluded that the charge and specification were
properly proved and the Exam ner gave adequate consideration to the
extenuating circunstances of the case - particularly since
Appel lant's prior record consists of two adnonitions for fighting.

No error is found on this appeal which requires any
nodi fication.

ORDER

The order of the Exam ner dated at Gal veston, Texas, on 2 June
1964, i s AFFI RVED.

P. E. TRI MBLE
Rear Admiral, United States Coast Guard
Act i ng Commandant

Si nged at Washington, D. C, this 18th day of Novenber 1964.
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