Appeal No. 1458 - ESMOND TURNBULL v. US- 19 June, 1964.

In the Matter of Merchant Mariner's Docunent No. Z-1104745-D1
and all other Seaman Documnents
| ssued to: ESMOND TURNBULL

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1458
ESMOND TURNBULL

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 30- 1.

By order dated 16 March 1964, an Exami ner of the United States
Coast Guard at New York, New York suspended Appellant's seanan
docunents for two nonths on twel ve nonths' probation upon finding
himguilty of m sconduct. The specification found proved all eges
that while serving as a joiner on board the United States SS
ATLANTI C under authority of the docunent above described, on 8
February 1964, Appellant wongfully addressed the Junior Third Mate
with foul and abusive | anguage.

At the hearing, Appellant was represented by professional
counsel. Appellant entered a plea of not guilty to the charge and
speci fication.

The I nvestigating Oficer introduced in evidence the testinony
of the Junior Third Mate and the Master-at-arns.

I n defense, Appellant offered in evidence his own testinony,
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that of crewran Valiente, and an entry in the ship's Oficial
Logbook pertaining to the incident in question. Appellant
testified that he did not address the Junior Third with foul and
abusi ve | anguage, Appellant talked with the Mate in a normal tone
of voice, Appellant gave his package to the Mate i mredi ately upon
request and never got it back.

At the end of the hearing, the Exam ner rendered a witten
deci sion in which he concludes that the charge and specification
had been proved.

FI NDI NGS OF FACT

On 8 February 1964, Appellant was serving as a joiner on board
the United States SS ATLANTIC and acting under authority of his
docunent while the ship was into the port of St. Thomas, Virgin
| sl ands.

About 0115 on this date, Junior Third Mate Aruta was on watch
when Appellant returned to the ship with a packages which the Mte
ordered Appellant to turn over to the Mate for inspection.

Appel lant finally conplied with the order after arguing with the
Mat e and addressing himseveral tines with a foul and abusive
expression in a |loud and excited tone of voice. Wen the Mate

pl aced the package on the deck w thout having opened it, Appell ant
picked it up and left the gangway area.

Appel | ant has no prior record

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Examner. It is contended that the two essential elenents, that
Appel | ant wongfully used foul and abusive | anguage and that it was
directed toward the Junior Third Mate, have not been proved by
convi nci ng evi dence.

Only the Mate's testinony supports both of these el enents but
his testinony should be given little weigh because it is biased
agai nst Appellant. The testinony of the other three w tnesses
clearly contradicts that of the Mate.
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The Mater-at-arns testified that he heard the foul expression
used by Appellant nore than once but did not know whether it was
directed toward the Mate or the package.

Crewman Valiente consistently denied hearing any foul |anguage
but admtted that he told Appellant not to talk "that way" to an
of ficer.

Si nce the Exam ner nerely "assuned" that any such | anguage was
directed toward the Mate, the charge should be dism ssed for |ack
of sufficient evidence.

APPEARANCE: Shafter and Shafter of New York Cty by Bernard
Shafter, Esquire, of Counsel

OPI NI ON

No reason appears in the record to reject the Examner's
acceptance of the testinony of the Junior Third Mate and the
Master-at-arns as the truth. And it is beyond the real mof reason
to believe that Appellant m ght have been addressing the package,
whi ch he very definitely did not want to be parted fromhim wth
foul and abusive | anguage. Considering the above and since there
I's no proof of unfair prejudice by the Mate agai nst Appellant, it
Is ny opinion that Appellant is guilty as alleged. The findings
are supported by substantial evidence of a reliable and probative
character as required by 46 CFR 137.20-95(Db).

Crewman Valiente's testinony serves little purpose. It is
| nconsi stent since he testified both that he did not hear anything
that was said by Appellant and that he told Appellant not to talk
to an officer "that way".

Hence, Appellant's testinony al one contains an outright deni al
that he used the foul |anguage testified to by the Mate and
Master-at-arns. Appellant's testinony was al so contrary to the
statenents of both the Mate and Master-at-arns that Appellant spoke
in a loud and excited tone of voice, did not imrediately hand the
package to the Mate, and took the package with himwhen he |left the
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gangway area. Thus, it appears that Appellant's testinony is that
whi ch shoul d be rejected since it disagrees with the independent
recol l ections of the Mate and Master-at-arns in so nmany respects.

The entirely probationary suspension inposed by the Exam ner
is extrenely lenient for this grossly disrespectful attitude toward
a ship's officer in violation of the agreenent contained in the
foreign Shipping Articles that crew nenbers will conduct thensel ves
in an orderly manner.

ORDER

The order of the Exam ner dated at New York, New York, on 16
March 1964, i s AFFI RVED.

G A Knudsen
Rear Admral U S. Coast Guard
Acting Commandant
Si gned at Washington, D. C, this 19th day of June 1964.
**x** END OF DECI SI ON NO. 1458 ****=*
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