Appeal No. 1428 - THOMAS G. MARSHALL v. US - 21 October, 1963.

In the Matter of Merchant Mariner's Docunent No. Z-801263-D3 and
all other Seanan Docunents

| ssued to: THOVAS G MARSHALL
DECI SI ON OF THE COMVANDANT
1428
THOVAS G MARSHALL

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 30- 1.

By order dated 9 Novenber 1961, an Exami ner of the United
States Coast Guard at Houston, Texas revoked Appellant's seanan
docunents upon finding himguilty of m sconduct. The specification
found proved alleges that while serving as a nessman on board the
United States SS FREDERI CK LYKES under authority of the docunent
above described, on 28 August 1961, Appellant wongfully had
marijuana in his possession.

On 10 Cctober 1961, Appellant was served with notice to appear
at a hearing to commence on 13 October at 1000. The begi nning of
t he hearing was delayed until 1440 on 13 Cctober since Appel |l ant
had not appeared or contacted the Coast Guard. The hearing was
t hen conducted in absentia after the Exam ner entered a plea of not
guilty on behal f of Appellant.

The I nvestigating Oficer introduced in evidence the testinony
of a Custons O ficer and police officer, who found what they
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t hought was marijuana in Appellant's | ocker on the ship, and the
testinony of the chem st who had verified by analysis that the
subst ance found was marij uana.

Appel | ant was not |ocated and served wth the Examner's
decision until 29 June 1963 when Appellant applied for a duplicate
mer chant mariner's docunent.

FI NDI NGS OF FACT

On 28 August 1961, Appellant was serving as a nessnan on board
the United States SS FREDERI CK LYKES and acting under authority of
hi s docunent while the ship was in the port of Houston, Texas.

On this date, Custons and police officers searched Appellant's
| ocker on the ship after having been told than Appel |l ant was
suspected of possessing marijuana. In the |ocker, there was found,
I n a matchbox, a cigarette containing nmarijuana, and | oose
marijuana was | ocated in a tobacco can in a pocket of a coat.
Appel l ant admtted that the matchbox and tobacco can bel onged to
him The pockets of the coat Appellant was wearing contai ned
particles of marijuana. Appellant told the officers that he had
purchased the marijuana for his personal use.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Examner. It is contended that Appellant never received notice of
t he hearing and was on board a ship when the hearing started on 13
Cct ober 1961. Appellant denies that he admtted to the searching
of ficers on the FREDERI CK LYKES that the marijuana belonged to him
t hat he knew about it, or that he any other adm ssion concerning
the marijuana. Appellant was not infornmed of the Examner's

decision until it was served on himon 29 June 1963.
APPEARANCE: J. S Jiuliante, Esquire, of erie, Pennsylvania, of
Counsel .
OPI NI ON

Appel l ant's signature on the back of a copy of the summobns and
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charge formis evidence that he received notice to appear at the
heari ng on 13 Cctober. By not appearing as ordered, he waived his
right to present evidence in his defense whether or not he was on
board anot her ship when the hearing commenced as schedul e. Hence,
Appel l ant's denials on appeal are to no avail. The Exam ner was
entirely justified in deciding the issue on the basis of the
uncontradi cted testinony of the wtnesses who appeared at the
heari ng.

It is unfortunate that the service of the Exam ner's deci sion
on Appel |l ant was del ayed for so long due to the inability to |ocate
him Except for this delay, Appellant woul d have been deprived of
the use of his seaman docunents at a much earlier date. Since
Appel | ant had no reason to believe that this matter was not still
pendi ng, he was responsible to the extent of nmaking inquiry as to
t he outconme of the hearing. There is no indication that he ever
did this.

ORDER

The order of the Exam ner dated at Houston, Texas, on 9
Novenber 1961, is AFFI RVED.

G A. Knudsen
Rear Admral, United States Coast Guard
Act i ng Commandant

Signed at Washington, D. C, this 21st day of QOctober 1963.
***xx*  END OF DECI SI ON NO. 1428 ****x*
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