Appeal No. 1407 - LUISA. MEDINA v. US - 30 July, 1963.

In the Matter of Merchant Mariner's Docunent No. Z-761337 and all
ot her Seanan Docunents
| ssued to: LU S A MED NA

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1407
LU S A MEDI NA

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 30- 1.

By order dated 22 March 1953, an Exami ner of the United States
Coast Guard at New York, New York, revoked Appellant's seanman
docunents upon finding himguilty of m sconduct. The specification
found proved alleges that while serving as engi ne yeonan on board
the United States SS BRASIL under authority of the above descri bed,
on 11 Septenber 1962, Appellant wongfully cut a fellow crew
menber, Francisco J. Pereira, with a knife.

At the hearing, Appellant elected to act as his own counsel.
Appel l ant entered a plea of not guilty to the charge and
speci fication.

A prima facie case was established by the testinony of
Pereira that, after he had pushed or slapped Appellant fifteen
m nutes earlier, Appellant stabbed Pereira when they net in a
passageway. The Exam ner accepted this version and rejected
Appel Il ant's denial that he had any know edge concerning the
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stabbing. No other witnesses testified who were alleged to be in
the proximty at the tinme of the incident but Pereira testified
that a crew nenber naned Day was with Appellant and that a seaman
named Davila saw Pereira wth Appellant and Day soon after the
stabbing and took Pereira to the ship's hospital.

On appeal, counsel vigorously contends that it was error for
the Exam ner to fail to call witnesses who were "vital to the
defense."” Since Appellant was w thout counsel at the hearing and
apparently failed to recognized the possibility that the other two
crew nenbers, referred to in Pereira' s testinony, m ght have
testified in Appellant's favor, the finding that the all eged
of fense was proved is set aside and this case will be remanded in
order to give Appellant a reasonabl e opportunity to introduce
addi tional evidence. |If this is done, the Governnent may submt
evidence in rebuttal. The Exam ner shall reinstate his prior
deci sion, without nodification, if further evidence is not
presented within a reasonable tinme giving due regard to the
avai lability of defense w tnesses.

ORDER

The order of the Exam ner dated at New York, New York, on 22
March 1963, is VACATED. The record is REMANDED for further
proceedi ngs not inconsistent with this decision.

E. J. Rol and
Admral, United States Coast Guard
Commandant

Si gned at Washington, D.C., this 30th day of July 1963.

sx*x*x END OF DECI SION NO. 1407 ****x
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