Appea No. 1400 - James L. Hughesv. US- 5 July, 1963.

In the Matter of License No. 212191 Merchant Mariner's Docunent No.
Z-241770 and all other Seaman Docunents
| ssued to: Janes L. Hughes

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1400
Janes L. Hughes

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 30- 1.

By order dated 20 July 1962, an Exam ner of the United States
Coast Guard at Gal veston, Texas suspended Appellant's seanman
docunents for three nonths upon finding himguilty of negligence.
The specification found proved all eges that while serving as Master
and Pilot on board a ferryboat of the State of Texas, the MW E H
THORNTON JR., under authority of the |icense above descri bed, on 9
March 1962, Appellant wongfully failed to navigate the ferryboat
with caution during conditions of fog and low visibility, thereby
contributing to a collision between the ferryboat THORNTON and t he
United States SS ANNE QUINN i n Gal veston Channel, Texas, when
Appel | ant was unable to stop his vessel.

At the hearing, Appellant was represented by professional
counsel. Appellant entered a plea of not guilty to the charge and
speci fication.

Both parties introduced in evidence the testinony of w tnesses
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and docunentary exhibits. Appellant testified that the ferryboat
had stopped and was struck by the bow of the other vessel.

FI NDI NGS OF FACT

On 9 March 1962, Appellant was serving as Master and Pil ot on
board the State of Texas W E.H THORNTON JR and acting under the
authority of his license when his vessel collided with the United
States SS ANNE QU NN in the m ddle of Gal veston Channel
approxi mately one-half mle up the channel from Bolivar Roads. The
collision occurred at 0718 in dense fog which [imted visibility to
bet ween 150 and 200 feet. There were no personal injuries nor |oss
of life. Danage to the THORNTON anmounted to $40, 000 and t here was
consi derabl e | ess danage done to the ANNE QUI NN.

The ferryboat THORNTON i s owned and operated by the State of
Texas as a free passenger and vehicle service between Port Bolivar
and Gal veston, Texas. She is about 180 feet in length and 588
gross tons. The THORNTON i s equi pped with a propeller and
wheel house at both ends. In each wheel house there are engi ne
controls, located by the steering | ever, and a radarscope. Her
normal speed is approximately 12 knots (180 RPM. Although the
THORNTON is not inspected by the United States Coast Guard, the
State of Texas requires that her personnel have |icenses or
docunents issued by the Coast Cuard.

At 0700 on 9 March, the THORNTON departed Port Bolivar, wth
87 passengers and sone vehicles on board, in fog which becane
I ncreasi ngly dense as she crossed Bolivar Roads to enter the
1200-feet wi de Gl veston Channel on a westerly course. The Liberty
ship ANNE QUI NN departed Gal veston fully | oaded at 0624 and headed
for the sea on easterly courses. The collision occurred in the
vicinity of the dredge BURLI NGTON whi ch was operating about 450
feet fromthe south edge of the channel, heading in a westerly
direction, with an anchor buoy about 200 feet abeam on each side
and her pipe line running aft parallel to the channel and then
south to Galveston Island. This dredgi ng operation required
vessels to pass to the north of the BURLINGTON. The presence of
t he dredge was known to Appellant and the pilot of the ANNE QU NN.

Both the ferryboat and the Liberty ship were sounding fog
signals and had a | ookout on the bow. There was a flood tide wth
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westerly current of approximately 1 1/2 knots. Appellant was in
the forward wheel house of the THORNTON operating the engine
controls and the steering lever. There was a | ookout in the

wheel house and anot her deckhand observi ng the radarscope. Although
the radar was in good operating condition, the imge of the ANNE
QUI NN was not represented as a separate vessel on the radarscope
but was nerged in a single pip wwth the dredge BURLI NGTON and her
pipe line by the tinme the deckhand observing the radarscope took
note of the latter vessel.

The ANNE QUI NN, wi thout radar, approached to pass the dredge
maki ng about one knot over the ground, against the current, with
her engines set at dead sl ow ahead after the engi nes had been
st opped for several mnutes before sighting the dredge BURLI NGTON.
There was an exchange of two blast signals just before the ANNE
QUINN started to pass very slowy about 100 feet to the north of
t he dredge and her starboard anchor buoy. About this tine a fog
signal fromthe THORNTON was heard and the ANNE QUI NN s engi nes
wer e stopped. Seconds |ater, her engines were ordered full astern
when the ferryboat cane into view. Less than a mnute |later, the
port anchor of the ANNE QUI NN was dropped at approximately the tine
of the collision and by then the forward progress of the Liberty
shi p had been st opped.

About a half mle fromthe point of collision, Appellant had
st opped the ferryboat THORNTON because of a pilot boat. Later, he
agai n stopped the THORNTON due to the presence of a fishing vessel
and in order to adjust his vessel's course to starboard as a result
of the radar indication that the ferryboat was too close to the
pipe line astern of the dredge. Appellant then ordered to 80 to 90
RPM (5 to 6 knots) as the THORNTON maneuvered to pass to the north
of the dredge w thout an exchange of signals with the dredge. Wen
the ANNE QUI NN was si ghted dead ahead, Appellant ordered the
engi nes full speed astern, noved the steering |ever to place the
rudder hard | eft and sounded the danger signal. The vessels
collided al nost head on wwth the THORNTON angling slightly across
the bow of the ANNE QU NN fromthe latter's port to starboard side.
After both vessels had stopped, they proceeded under their own
power .

Appel | ant has no prior record.
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BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Examner. It is contended that:

Point |I. The Coast Guard has no jurisdiction in this matter
because no Federal law required a |licensed master or pilot on the
THORNTON. Therefore, Appellant was not "acting under the authority
of his license", as required by 46 U S. Code 239, despite the
State of Texas requirenent that the pilot have a |icense issued by
t he Coast CGuard as a condition of enploynent. Jurisdiction cannot
be conferred on a Federal agency by a State or by a contract
bet ween private parties.

Point Il. Jurisdiction cannot be based alternatively on the
"violation of a regulation” under Title 56 of the Revised Statutes
si nce appell ant was not charged with this but with "negligence".

Point 1l1l. The Examner erred in finding Appellant guilty of
“m sconduct . "

Point I1V. The alleged negligence was not proved by
substanti al evi dence.

Point V. The order is excessive and punitive rather than
renedial. The three nonths' suspension was influenced by the
erroneous finding that there was $40, 000 damage to the THORNTON
i nstead of about $3, 000.

I n concl usi on, Appellant prays that the order be set aside for
| ack od jurisdiction or |ack of substantial evidence;
alternatively, that it is nodified to a probationary suspension in
vi ew of Appellant's prior good record and the nature of the
evi dence.

APPEARANCE: Frank R Booth, Esquire, Assistant Attorney
General, State of Texas.

OPI NI ON
Poi nt |
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It is ny opinion that the Coast Guard does have jurisdiction
to suspend Applicant's |license and that the matter under
consi derati on does not cone within the category of cases such as

N.L.R B. v. General Mdtors Corp. (C.CA 7, 1940) 116 F. 2d 306

and Anerican Airlines v. Air Line Pilots Ass'n. (D.C., E. D

N. Y., 1950) 91 F Supp. 629 which state that the jurisdiction of

adm ni strative agencies is established by statute and it is not

af fected by agreenents between private parties to extend or
restrict the jurisdiction although agenci es have di scretionary
power with respect to the exercise of jurisdiction in certain cases

N.L.RB. v. Walt D sney Productions (C.C. A 9, 1945) 146 F 2d

44. The extent of the Coast Guard's jurisdiction in these
proceedi ngs depends upon the neaning of the words "acting under the
authority of his license (or other docunent)"” in 46 U S. Code
239(d) except where an act in violation of a provision of Title 52
of the Revised Statutes or a regul ation thereunder is involved.

Title 46 U S. Code 239 (R S. 4450, as anended) is a renedi al
statute and, therefore, it should be liberally construed to resolve
al | reasonabl e doubts as to its neaning in favor of the
applicability of the statute to cases within the spirit or reason
of the law, and the application is not limted to the docunents of

seanen serving on vessels of the United States. Commandant's
Appeal Decision No. 1131. See also the decision by the Solicitor

of the Treasury Departnent in the case of Captain Stillings (3
Treasury Decisions 12, 1900) which states, at page 14, that R S
4450 should be "given a |liberal interpretation in the interest of
public safety" and it "should be construed in such manner that it
may, as far as possible, attain the end proposed". Wth this in
m nd and al so considering the statutory duties of the Coast Guard
to pronote the safety of |ife and property at sea as well as to

| ssue |icenses and ot her docunents indicating that persons have the
qualifications to serve as seanen in various capacities, it is

| ogi cal to conclude that Congress intended the jurisdictional
limtation of "acting under authority” only for the purpose of
precluding action in cases of negligence, m sconduct and

| nconpet ence which are totally unrelated to a seaman's profession
rather than intending the right to suspend or revoke a seanman's
docunents should exist only in those cases where a docunent is
requi red by Federal |aw or regulation. Under the forner concept,
a seaman is considered to be "acting under the authority of his
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| i cense"” when he perforns functions related to his status as a
seaman. \Whether or not these words are read to nodify the
references in 46 U S. Code 239(d) to acts in violation of the
provisions of Title 52 of the Revised Statutes is inmaterial since
such acts woul d necessarily be related to the person's status as a
seaman because Title 52 pertains to the regulation of various types
of vessels.

This interpretation is consistent with opinions of two
Attorney Cenerals in which it was stated that individuals' |icenses
were subject to the provisions of RS, 4450 for alteration of a

|icense (19 Op. Atty. Gen. 449 (1890)) and for refusing to
answer questions during a ship-casualty investigation (24 Qp.

Atty. Gen. 136 (1902)). Although these two cases were deci ded
before the anendnent of R S. 4450 in 1936, they indicate a general
policy supporting the interpretation stated herein since they

mai ntai n that persons were "acting under authority” of their

| i censes under factual circunstances far weaker than those in this
case. Hence, jurisdiction includes, but is not limted to, any
case where a seanman is hired to do a job within the scope of his
pr of essi on.

As a matter of discretion, the Coast Guard has [imted by
regul ation the cases where action wll be taken, against seanen
enpl oyed on ships, to those instances where a |icense or other
docunent is required by Federal |aw, regulation, or the enpl oyer
(46 CF. R 137.01-35). This is sinply an adm nistrative
determ nation that the Coast Guard will not take action, where the
enployer is not required to hire a docunented or |icensed seanen,
except when the enpl oyer places reliance on the fact that a seaman
has a docunent issued by the Coast Guard indicating that he is
qualified to serve as a seanan in a certain capacity. See

Commandant ' s Appeal Deci sion Nos. 1077 and 1366.

This interpretation is far fromthe proposition advanced on
appeal that this case constitutes an attenpted extension of the
statutory jurisdiction on the basis of an agreenent or
under st andi ng between the parties that Appellant was required to
have a |license as a condition of enploynent on the THORNTON.
Neverthel ess, it has been the consistent policy to take action in
cases where a seaman's docunent is required as a condition of
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enpl oynent. Commandant's Appeal Decisions Nos. 491, 700, 824,
1030, 1281.

Poi nt 11

This jurisdictional argunent is not material since it has been
determ ned that Appellant was acting under the authority of his
| i cense.

Point 111

The Exam ner stated, in his decision, that a Master who fails
to use the radar properly is not only negligent but is guilty of
m sconduct. | agree that this was an error by the Examner if it
was i ntended to nean that Appellant was being found guilty of
"“m sconduct" as a separate charge even though "negligence" was the
only specific charge which Appellant was given notice to defend
agai nst.

Point 1V
The contention that the all eged negligence was not proved is
not supported by any discussion or details on which this claimis
based.

It is not disputed that the collision occurred approxi mately
in the center of the channel. Hence, the ANNE QU NN was wel |
within her half of the usable portion of the channel since all
traffic was required to pass to the north of the dredge. The
Li berty ship had exchanged passing signals with the dredge
BURLI NGTON as required by Pilot Rule 80.26 and the THORNTON had
not. Despite the testinony of Appellant's witnesses to the
contrary, the Exam ner accepted the testinony of the ANNE QU NN s
pil ot and of the |l evernen of the dredge, a disinterested w tness,
that the ANNE QUI NN was soundi ng fog signals and she was proceedi ng
so slowy for sone tinme prior to the collision that she was
practically stopped (R 48, 66), whereas the THORNTON was "novi ng
pretty fast" (R 67).

Regardl ess of the advantage of the THORNTON with respect to
stopping ability as conpared with the fully | oaded ANNE QUI NN, it
s ny opinion that, under the existing circunstances, Appellant was
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required to exercise extrene caution concerning the speed of the
THORNTON as she approached the dredge and Appell ant did not
exerci se the degree of caution required. |In addition to the facts
that the THORNTON was not on her right-hand side of the usable
portion of the channel and did not exchange passing signals with

t he dredge, Appellant was navigating the THORNTON at a speed
greater than bare steerageway in visibility limted to between 150
and 200 feet. The courts generally state that the public
necessities require ferryboats to continue operating in thick fogs
and they may navigate at bare steerageway if they proceed

cautiously. Commandant's Appeal Decision No. 1349. The record

In this case indicates that the THORNTON was proceedi ng at about 5
knots through the water with a current of 1 1/2 knots increasing
her speed over the ground. Mbreover her navigation by Appell ant
was not otherw se cautious. Therefore, | conclude that Appellant
was negligent as all eged.

Poi nt V

The three nonths' suspension is not considered to be
excessive. Concerning the anobunt of damage to the THORNTON, the
manager of the ferryboats testified that it was "exactly $40, 000"
(R 24).

The order of the Exam ner dated at Gal veston, Texas on 20 July
1962, is AFFI RVED.

E. J. Rol and
Admral, United States Coast Guard
Conmandant

Si gned at Washington, D. C., this 5th day of July, 1963.

*xx**x  END OF DECI SI ON NO. 1400 ****=*
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