Appea No. 1360 - Glenn R. Bragdon v. US - 31 December, 1962.

In the Matter of License No. 00643 and all other Seaman Documents
| ssued to: denn R Bragdon

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1360
G enn R Bragdon

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 11-1.

By order dated 20 June 1962, an Exam ner of the United States
Coast Guard at Cairo, Illinois suspended Appellant's seaman
docunents for three nonths upon finding himguilty of inattention
to duty. The four specifications found proved allege that while
serving as the person in charge of the United States ferry barge
DAVI D Z under authority of the |icense above described, on 6
January 1962, Appellant failed to take necessary precautions to see
that the autonobiles being transported across the Chio R ver on the
ferry had their notors turned off, energency brakes set, wheels
bl ocked, and that their notors were not started until the ferry was
secured to the | andi ng.

At the hearing, Appellant voluntarily elected to act as his
own counsel. Appellant entered a plea of not guilty to the charge
and each specification.

The I nvestigating Oficer introduced in evidence the testinony
of three wtnesses and Appellant testified in defense. Several
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| etters concerning the consistently safe operation of this ferry
were al so submtted by Appellant.

The detailed findings of fact of the Exam ner are adopted as
part of this decision. Briefly, the facts are that there were two
aut onobi |l es on the non-sel f-propelled barge; it was freezing
weat her with sleet and snow falling; Appellant remained in the
pi | ot house of the power boat to hold the barge at the dock while
| oadi ng; the deckhand did not adequately performhis duties to see
that the precautions alleged as offense were taken; when the barge
| eft the dock, the notors of both autonobiles were running, their
hand brakes were not set and the chocks for the car wheels were not
i n place; the deckhand said nothing to Appellant about these
matters; the forward aut onobil es noved over the | ow guard chai n and
into the river; rescue attenpts failed and the two occupants | ost
their lives. Appellant has served for nine years as the person in
charge of this ferry without an accident and the deckhand had been
reliable in the past.

On appeal it is requested that the order be nodified in view
of Appellant's outstanding safety record prior to this incident and
the fact that Appellant assuned he could rely on the deckhand
because of his past perfornmance.

APPEARANCE ON APPEAL.: Janes G @ullett, Esquire, of
El i zabethtown, Illinois, of Counsel.

OPI NI ON

The regul ati ons on which the specifications are based pl ace
t he burden on the person in charge to "take any necessary
precautions to see that" autonobiles have their notors turned off,
their emergency brakes set, wheels securely blocked (if the vehicle
Is at either end of the vessel), and that their notors are not
started until the vessel is secured to the landing. 46 CFR
185. 20-20(B). Since the evidence indicates that the notors were
not turned off when the trip started, the prohibition against
starting them before reaching the dock has no application.
Therefore, the conclusion that the | ast specification was proved is
reversed and the specification is dismssed.

As stated by the Exam ner, the condition of the weather
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requi red consi derable care on the part of the person in charge to
see that the safety reqgulations were conplied with. Since
Appel | ant coul d not | eave the power boat in order to ascertain
personal ly that these required precautions were taken with respect
to the autonobiles, he should at | east have questioned the deckhand
about these matters before getting under way when the deckhand did
not volunteer any information. It was Appellant's responsibility
to determine to the best of his ability that the deckhand carried
out the instructions he had been given about the autonobiles

not ors, brakes, and bl ocking the wheels. It is ny opinion that
Appel l ant was inattentive to his duty in this respect because he
relied solely on the deckhand's prior satisfactory perfornmance.

Nevert hel ess, the order will be nodified due to Appellant's
previ ously unbl em shed record and the testinonials concerning the
safe method in which the ferry barge DAVID Z had been consistently
oper ated by Appell ant.

ORDER

The order of the Exam ner dated at Cairo, Illinois, on 20 June
1962, is nodified to provide for a suspension of three nonths which
shall not becone effective provided Appellant is not found guilty
of an offense under 46 U.S. Code 239 which occurs wthin twelve
nont hs of the date the Exam ner's decision was served on Appellant.

As so MODI FI ED, the order is AFFI RVED.

E. J. Rol and
Admral, United States Coast Guard
Conmandant

Dat ed at Washington, D. C., this 31st day of Decenber 1962.
***x*  END OF DECI SION NO. 1360 *****
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