Appeal No. 1291 - ROBERT LEE FERGUSON v. US - 2 March, 1962.

In the Matter of Merchant Mariner's Docunent No. Z-506055 and all
ot her Seanan Docunents
| ssued to: ROBERT LEE FERGUSON

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1291
ROBERT LEE FERGUSON

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 11-1.

By order dated 25 March 1960, an Exami ner of the United States
Coast Guard at New Ol eans, Louisiana suspended Appellant's seanman
docunents upon finding himguilty of m sconduct. The three
speci fications found proved allege that while serving as chief
el ectrician on board the United States SS ARl ZPA under authority of
t he docunent above described, on 24 June 1959, Appellant was
wrongfully absent fromhis duties wthout perm ssion; on 7 July
1959, he wongfully had a rifle in his possession and damaged
ship's property with it.

At the beginning of the hearing on 22 July and 5 Oct ober 1959
Appel | ant was present and entered pleas of not guilty to the charge
and specifications. Throughout the bal ance of the hearing,
Appel | ant was absent fromthe hearing. The Investigating Oficer
received a telegram from Appellant on 8 October 1959 stating that
he was hospitalized and could not attend the hearing on 8 Cctober.
After |leaving the hospital later in Cctober, Appellant went to sea
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W t hout contacting the Coast Guard. Two letters fromthe Exam ner
to Appellant, which were nmailed in Novenber were not answered.
These letters were sent before the only witness at the hearing, the
Chief Mate, testified agai nst Appellant on 24 Novenber.

In addition to this wtness, whose testinony pertained to
Appel | ant' s possession and use of the rifle, the Investigating
O ficer submtted in evidence entries fromthe Oficial Logbook
referring to all three specifications, and a deposition by the
Mast er .

At the end of the hearing, the Exam ner rendered the decision
I n which he concluded that the charge and three specifications had
been proved. The Exam ner then entered an order suspending all
docunents, issued to Appellant, for a period of three nonths
outright plus six nonths on twelve nonths' probation.

FI NDI NGS OF FACT

Bet ween 26 May and 20 July 1959, Appellant was serving as
chief electrician on board the United States SS ARl ZPA and acti ng
under authority of his docunent.

Wil e the ship was at Hanburg, Germany on 24 June, Appell ant
failed to performhis duties during his regular working hours from
0800 to 1700. Appellant did not have perm ssion to m ss work on
this date.

The ship was at Sout hhanpton, England on 7 July 1959. On this
date, Appellant had in his possession on the ship, wthout
perm ssion, a .22 caliber rifle which he fired at the door |eading
into the bathroomfromhis room The result was approxi mately
fifteen bullet holes or indentations in the bathroomdoor. Later,
Appel | ant satisfactorily repaired the door.

Appel lant's prior record consists of an adnonition in 1947 for
absence wi t hout | eave.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
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Examner. It is contended that the findings are not supported by
credi bl e evidence; Appellant was denied his right to defend agai nst
t he charges since the hearing was held on dates when Appel | ant
could not personally attend; Appellant was deni ed due process of

| aw; the findings are based on the testinony of an adverse, hostile
W tness, the Chief Mate, who was, at the tine, the subject of
charges by Appel | ant.

APPEARANCE ON APPEAL: Tobi n and Ransom of San Franci sco,
California by Harold W Tobin, Esquire,
of Counsel

OPI NI ON

The record indicates that the request on appeal for a new
hearing shoul d be deni ed.

Appel lant's failure to be present to cross-exam ne the Chief
Mate and to present other matters in defense was his own fault
since he did not contact the Coast Guard although Appellant knew
t he hearing had commenced. The Coast Guard nade every reasonabl e
effort to inform Appellant of the hearing dates before proceedi ng.
Therefore, Appellant was not inproperly prevented from defendi ng
hi nrsel f or deni ed due process of | aw when the hearing was concl uded
i n his absence.

It is ny opinion that the findings are based on credible
evidence in the formof the testinony of the Chief Mate. This was
accepted by the Exam ner and is corroborated by an entry in the
O ficial Logbook. Although the Chief Mate testified that Appellant
said he did not know the gun was | oaded, it woul d be unreasonable
to assune that so many shots were fired accidentally. In any
event, Appellant is responsible for the probable consequences of
his acts.

There is no support for Appellant's inplication that the Chief
Mat e was prejudicial against Appellant to the extent that the Chief
Mate did not testify truthfully.

The Master's deposition establishes that he did not give
Appel l ant perm ssion to have the rifle on board. Oficial notice
Is taken of the statenent in the Shipping Articles that no
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danger ous weapons were all owed on board.

The request for a new hearing is not granted.

ORDER

The order of the Exam ner dated New Ol eans, Loui siana, on 25
March 1960, i s AFFI RVED.

A. C. R chnond
Admral, United States Coast Guard
Conmandant

Si gned at Washington, D. C., this 2nd day of March 1962.
***xx*  END OF DECI SI ON NO. 1291 ****x*
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