Appeal No. 1246 - JUAN VIVAS, Jr. v. US- 13 June, 1961.

In the Matter of Merchant Mariner's Docunent No. Z-165150 and all
ot her Seanan Docunents
| ssued to: JUAN VI VAS, Jr.

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1246
JUAN VI VAS, Jr.

Thi s appeal has been taken in accordance with Title 46 United
States Code 239b and Title 46 Code of Federal Regulations 137.11-1.

By order dated 24 August 1960, an Exam ner of the United
States Coast CGuard at New York, New York revoked Appellant's seanman
docunents upon finding himguilty of the charge of "conviction for
a narcotic drug law violation." The specification found proved
all eges that, on or about 15 July 1960, Appellant was convicted, on
his plea of guilty, by the Second District Court of Bristol County,
Commonweal t h of Massachusetts, a court of record, for violation of
General Laws, Chapter 94, Section 205 (unl awful possession of
marijuana), a narcotic drug |law of the State of Massachusetts.

At the hearing, Appellant voluntarily elected to act as his
own counsel. Appellant entered a plea of not guilty to the charge
and specification.

The I nvestigating Oficer introduced in evidence a certified
copy of the conplaint, a certified copy of record of conviction on
15 July 1960, and a letter stating that the convicting court is a
court of record under the provisions of General Laws, Chapter 218,
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Section 3.

Appel l ant testified that a cigarette butt was found in a
pocket of his dungerees; he was advised by the District Attorney
t hat Appellant "could get one year" if he did not plead guilty in
court. Appellant was sentenced to two nonths in the House of
Correction but execution of sentence was suspended to 12 July 1961.

On appeal, it is contended that Appellant's explanation as to
what brought about the court conviction was excluded from
consideration as a result of the arbitrary choice to charge
Appel | ant under 46 U.S.C. 239b instead of 46 U S. C. 239.

APPEARANCE ON APPEAL: Zwerling and Zwerling of New York Cty,
by Irving Zwerling, Esquire, of Counsel.

OPI NI ON

Appel | ant coul d have been charge under 46 U. S.C. 239 since he
was serving on a ship under authority of his docunent. |If this had
been done, the conviction by a State court woul d not have been
bi ndi ng on the Exam ner. Neverthel ess, Appellant was properly
charged under 46 U. S. C. 239b which requires revocation upon proof
of a conviction by a court of record. Appellant's recourse in a
situation such as this is a plea to the convicting court to reverse
t he conviction which controls the outcone in this proceedi ng.

ORDER

The order of the Exam ner dated at New York, New York, on 24
August 1960, is AFFI RVED.

J. A Hrshfield
Vice Admral, United States Coast CGuard
Acting Comrandant

Si gned at Washington, D.C., this 13th day of June 1961.

*xx*x*x  END OF DECI SION NO. 1246 *****
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