Appeal No. 1231 - ERNEST K. PETERSEN v. US - 14 April, 1961.

In the Matter of License No. 257821 Merchant Mariner's Docunent No.
Z- 215863 and all other Seaman Docunents
| ssued to: ERNEST K. PETERSEN

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1231
ERNEST K. PETERSEN

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 11-1.

By order dated 30 March 1960, an Exami ner of the United States
Coast Guard at New York, New York suspended Appellant's seanan
docunents upon finding himguilty of m sconduct. The two
speci fications found proved allege that while serving as the Third
Mate on board the United States SS SANTA OLI VI A under authority of
the |license above descri bed, on or about 8 Septenber 1959,
Appel l ant wongfully refused to obey a | awful order of the Mster
and wongfully failed to stand his assi gned sea wat ch.

At the hearing, Appellant was represented by counsel.
Appel | ant entered a plea of not guilty to the charge and each
speci fication.

The I nvestigating Oficer introduced in evidence the testinony
of the Master and the hel nsman on watch at the tinme of the incident
in issue. Appellant testified and also called the Purser as his
wtness. Only the Master, Appellant and hel nsman were on the
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bridge at the tinme of the alleged offenses. Both parties submtted
docunentary exhibits in evidence.

At the end of the hearing, the Exam ner rendered the decision
i n which he concluded that the charge and two specifications had
been proved. The Exami ner then entered an order suspending all
docunents, issued to Appellant, for a period of three nonths
outright plus three nonths on twel ve nont hs' probation.

FI NDI NGS OF FACT

On 8 Septenber 1959, Appellant was serving as the Third Mate
on board the United States SS SANTA CLI VI A and acting under
authority of his license while the ship was at sea.

Appel l ant relieved the Second Mate for the 0800 to 1200 watch
on this date. The ship was on a southerly course about twenty
mles off the west coast of South Anerica and the visibility was
good. There were no other vessels in sight although fishing
vessel s frequented these waters. Wen Appell ant cane on watch, he
ordered the helnmsman to shift fromautomatic to nmanual steering.
Thi s was done.

The Master canme on the bridge about 0830 and asked the
hel msman why he was steering by hand. Wen told that manual
steering had been ordered by Appellant, the Master questioned
Appel  ant about it and ordered himto change to automatic steering.
Appel | ant argued with the Master, stating that it was safer to
steer manual |y because of the possibility of neeting fishing
vessels. The Master told Appellant that this was an order and
Appel | ant was di sobeying it. Wen Appellant still did not obey,
the Master assisted the helnmsman in shifting to automatic steering.

The argunent between the Mater and Appel |l ant continued for a
short tine before the Master sent for the Chief Mate to relieve
Appellant. A few mnutes |ater the Chief Mate cane to the bridge
and relieved Appellant for the bal ance of the watch.

Appel lant's prior record consists of a probationary
suspension in 1951 for failure to stand watch on several occasions.
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BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Examner. It is urged that:

1. The decision is contrary to the weight of the evidence
and is based on the prejudiced testinony of the Master.

2. The Examiner erred in his interpretation of the evidence
and in his findings.

3. The order Is excessive.

APPEARANCE: Marvin Schwartz of New York Cty, by Janes P.
O Connel |, Esquire, of Counsel.

OPI NI ON

Appel | ant has submtted no details in support of his general
exceptions to the Exam ner's deci sion.

A review of the record discloses that the Exam ner accepted
the testinony of the Master and helmsman as to the facts that a
di rect order was given to Appellant by the Master, the visibility
was good, the ship was approximtely twenty mles off the coast,
and there were no visible obstructions to navigation in the
vicinity. This is opposed to Appellant's repeated denials that he
was given an order by the Master, and his statenent that it was
hazy. The Exam ner, as the trier of the facts, is the proper
person to make findings as to the credibility of the w tnesses.
Therefore, since the accepted evidence shows that an order was
given and it would not have endangered the safety of the ship to
carry it out, it was a |lawful order which Appellant was obli gated

to obey. In The Shawnee (D. C. Wsc. 1891), 45 Fed. 769, it
was st at ed:

"The primary and paranmount duty of the sailor is inplicit
obedi ence to every | awful conmmand. He cannot be
permtted to debate the propriety of the Master's orders,
and the courts of admralty will not tolerate any
hesitation in pronpt and active obedience, It is only
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the extremty of danger that will justify resistance to
even the rash and i nproper exercise of the master's
authority."

The al l egation that Appellant refused to obey a | awful order
of the Master is supported by the evidence.

Concerning the alleged wongful failure of Appellant to stand
t he bal ance of his watch, the finding that this was proved is
reversed and the specification is dismssed. Wen the Exam ner
stated that "it becane necessary to relieve the person charged from
his watch due to his recalcitrant conduct,"” the Exam ner accepted,
by inplication, the testinony that the Master sent for the Chief
Mate and told himto relieve Appellant for the bal ance of the
wat ch. Consistent with this, the Master testified that he signed,
wi t hout comment, a | ogbook entry nmade by Appellant that he was
relieved by the Chief Mate on the bridge. This seens to be the
nost acceptabl e evidence in the absence of any specific
determ nati on by the Exam ner based on the confusion of other
conflicting evidence that Appellant left the bridge of his own
accord before he was relieved, the Master ordered Appellant to
| eave the bridge, and the Master sent for the Chief Mate because
Appel l ant had | eft the bridge. Having accepted the version that
the Master forced Appellant to be relieved, the latter cannot be
found guilty of wongfully having failed to stand the bal ance of
hi s wat ch.

In view of the dismssal of the | ess serious of the two
of fenses alleged, the order will be nodified to elimnate the
probationary suspension. The outright suspension inposed is not
considered to be excessive for the failure of a ship's officer to
obey an order of the Master.

ORDER

The order of the Exam ner dated at New York, New York, on 30
March 1960, is nodified to provide for a suspension of three
nont hs.

As so MODI FI ED, the order is AFFI RVED.
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J. A H RSHFI ELD
Vice Admral, United States Coast CGuard
Act i ng Commandant

Si gned at Washington, D.C., this 14th day of April 1961.

**x**  END OF DECI SI ON NO. 1231 *****
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