Appea No. 1219 - Thomas C. Cooper v. US- 7 March, 1961.

In the Matter of Merchant Mariner's Docunent No. Z-17096-D1
ans All O her Seaman Docunents
| ssued to: Thomas C. Cooper

Deci si on of the Commuandant
Uni ted States Coast Guard

1219
Thomas C. Cooper

Thi s appeal has been taken in accordance with Title 46 United
States Code 239 (g) and Title 46 Code of Federal Reqgul ations
137. 11-1.

By order dated 21 Decenber 1959, an Exam ner of the United
States Coast CGuard at New Ol eans, Louisiana suspended Appellant's
seaman docunent upon finding himguilty of m sconduct. The seven
speci fications found proved allege that while serving on board the
United States steanshi ps Pl ONEER STAR and TYSON LYKES in 1957 and
1959, respectively, Appellant assaulted and battered a ship's
of ficer; Appellant also assaulted this officer with a knife; he
t hreat ened another officer; Appellant failed to join his ship three
times; and he failed to performhis duties on four consecutive
days.

At the hearing on 15 July, 5 August and 18 Novenber 1959,
Appel | ant was represented by counsel. Appellant went to sea in
August and was di scharged at Phil adel phia in October 1959. On 18
Novenber, counsel indicated to the Exam ner, his desire to w thdraw
fromthe case since he had not been contacted by Appellant and
could not reach himby mail. Counsel attenpted again by letter of
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24 Novenber to get in touch with Appellant in Philadel phia.

Counsel told Appellant to cone to New Oleans for the hearing or to
rel ease counsel fromthe case. Appellant, on appeal, admtted
receiving this letter and not answering it. On 15 Decenber,

counsel withdrew with the perm ssion of the Examiner. On this
date, pleas of not guilty were entered to the charge and each
specification on behalf of Appellant after counsel w thdrew, and
the Investigating Oficer submtted evidence including the
depositions of the two officers referred to in the specifications.

The Exam ner rendered the decision in which he concluded that
t he charge and seven specifications had been proved. He entered an
order suspending all docunents, issued to Appellant, for a period
of twelve nonths. Appellant was not heard fromuntil April 1960
and the decision was served on himon 2 May 1960.

From 6 August to 24 COctober 1957, Appellant was serving as an
oiler on board the United States SS Pl ONEER STAR and acti ng under
authority of his docunent.

On 11 August, Appellant failed to join the ship upon her
departure from Newport News, Virginia. He rejoined the ship at
Savannah, Georgia on 13 August.

On 9 Septenber, Appellant threatened to beat up the Chief
Engi neer when he entered a roomon the ship, broke up a drinking
party and confiscated a bottle of whisky which Appellant clai ned
was his.

From 21 to 24 Septenber, inclusive, Appellant failed to turn
to and perform his assigned duties between 0001 and 0800.

On 23 Cctober at Fremantle, Australia, the Second Assi stant
Engi neer answered a knock at his door and saw Appel | ant standi ng
there wwth a bread knife in his right hand. Wth his left hand,
Appel | ant grabbed the Second Assistant and stepped forward while
hol ding the knife poised for an upward thrust. The Second
Assi stant over powered Appellant with judo and forced himto drop
the knife. Appellant was arrested and sentenced to three nonth's
| nprisonnent before the Fremantle Police Court.
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From9 May to 6 July 1959, Appellant was serving as an
ordi nary seaman on board the United States SS TYSON LYKES and
acting under authority of his docunent.

On 4 June, Appellant failed to join the ship upon her
departure from Liverpool, England. He rejoined the ship on the
next day at Manchester.

On 6 July, Appellant failed to join the ship upon her
departure from Pensacola, Florida. He did not rejoin prior to
conpl etion of the voyage at New Oleans o 8 July.

Appellant's prior record wth the Coast Guard consists of
three adnonition. One of these was in 1957 for assault.

Thi s appeal has been taken fromthe order inposed by the
Exam ner. Appellant states that he did not have any noney to get to
New Ol eans after he was di scharged unexpectedly at Phil adel phi a
instead of New Ol eans in Cctober 1959 and was robbed of $800. Hi s
request to have his docunent sent to Phil adel phia was refused.
When Appellant received the letter fromhis attorney in New Ol eans
I n Novenber, he did not answer it because he did not know what to
wite. Appellant believed the hearing would be continued until he
coul d appear to present evidence in his defense. For this reason,
It Is requested that a new hearing be granted to permt the
production of w tnesses and other evidence by Appellant.

Alternatively, mtigation of the order is requested because of
Appel l ant's commendatory World War i1 record and the fact that he
was jailed in Australia for the assault on the Second Assi stant.

As a second alternative, it is requested that Appellant be
pl aced on probation because of the great hardship to his famly if
he is not permtted to serve as a seanman.

APPEARANCE on Appeal : Krusen, Evans and Shaw of Phil adel phi a,
by Springer H WMoore, Jr., Esquire, of
Counsel .

OPI NI ON
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Appel l ant's request for a new hearing is denied. He was
present when the hearing commenced on 10 July 1959 and yet he did
not later get in touch with his counsel or the Coast Guard in order
to determ ne the status of the hearing until April 1960 even though
he received an urgent letter fromhis counsel in Novenber 1959
calling Appellant's attention to the fact that the case was still

pending. In Elgin, Joliet and Eastern Railway Co. v. Burley et

al . (1946), 327 U.S. 661 at 666, it was stated that "due notice"

of hearings required at | east know edge of the pendency of the
proceedi ngs or know edge of such facts as would be sufficient to
put the party on notice of their pendency. Appellant herein knew
that the hearing was still pending. Therefore, the burden was on
himto contact his counsel or the Exam ner in New Ol eans.
Appel | ant had two nonths in which to do this between the tine of
his return to Philadel phia and when the Exam ner rendered his

deci sion. Nevertheless, he did nothing about it until April 1960.
As a result, Appellant waived the right to submt his defense.

The alternative requests for probation or sone other
mtigation of the order are not persuasive in view of the nunerous
of fenses involved and the very serious nature of the assault on the
Second Assistant Engi neer. Except for the latter's adeptness at
judo, it is not unlikely that Appellant woul d have been convi cted
for mansl aughter before the Australian court. Appellant has a
record of one such conviction in 1944 for killing a man by
st abbi ng.

It is nt opinion that the order of twelve nonth's suspension
is | enient under the circunstances.

ORDER

The order of the Exam ner dated at New Ol eans, Loui siana, on
21 Decenber 1959, is AFFI RVED.

A. C. R chnond
Admral, United States Coast Guard
Conmandant

Si gned at Washington, D.C., this 7th day of March 1961.
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**x**  END OF DECI SI ON NO. 1219 *****
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