Appeal No. 1212 - WILLIAM D. WEISE v. US - 12 January, 1961.

In the Matter of Merchant Mariner's Docunent No. Z-171224-D1 and
All O her Seaman Docunents
| ssued to: WLLIAM D. WEI SE

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1212
WLLI AM D. \WEI SE

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 11-1.

By order dated 11 May 1960, an Exam ner of the United States
Coast CGuard at New Ol eans, Louisiana revoked Appellant's seanman
docunents upon finding himguilty of m sconduct. The specification
found proved alleges that while serving as an oiler on board the
United States SS TI TAN under authority of the docunent above
descri bed, on or about 2 May 1960, Appellant assaulted and battered
the ship's Chief Steward wth a deadly weapon, to wt: a knife.

At the hearing on 5, 6 and 9 May, Appellant was represented by
a union patrolman. Appellant entered a plea of not guilty to the
charge and specification. Due to insufficient funds, Appellant
departed for his hone in Phil adel phia before the end of the
hearing. Appellant had infornmed the Exam ner that Appellant m ght
be required to leave. As a result of this action, Appellant was
not present when the Chief Steward testified on 9 May (Monday)
after his release fromthe hospital on 7 Muy.
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The I nvestigating Oficer introduced in evidence the testinony
of two nenbers of the crewin addition to the testinony of the
Chi ef Steward.

Aletter fromthe Appellant presenting his version of the
I nci dent was admitted in evidence by stipulation. In the letter,
Appel | ant stated that he picked up a knife and the Steward was cut
by it when he |lunged at Appellant as he backed away during the fi st
fight.

At the end of the hearing, the Exam ner rendered the decision
I n which he concluded that the change and specification had been
proved. The Exam ner then entered an order revoking all docunents
| ssued to Appel |l ant.

FI NDI NGS OF FACT

On 2 May 1960, Appellant was serving as an oiler on board the
United States SS TI TAN and acting under authority of his docunent
whil e the ship was at sea.

About 1700 on this date during the evening neal, Appellant and
the Chief Steward entered into an argunent concerning a water
pi tcher which had been taken by Appellant. A fist fight followed.
This started in the galley and Appellant retreated toward the
crew s ness hall fromthe |larger and ol der Chief Steward. Before
reaching the ness hall, Appellant picked up a paring knife. The
Steward was cut on his left side by the knife held by Appell ant as
the Steward forced Appellant backward into the ness hall. At this
stage, another crew nenber stopped the fight.

The Steward was not seriously injured although he was
hospitalized when the ship arrived in New Ol eans on the eveni ng of
3 May and he renmained there until 7 May. Part of this tine was
devoted to taking X rays which did not disclose anything unusual.

Appel | ant has no prior record. He has been going to sea for
ei ght een years.

BASES OF APPEAL

Thi s appeal has been taken formthe order inposed by the
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Exam ner. It is contended that the hearing should be conducted de
novo i n Phil adel phi a because Appellant was financially unable to
obt ai n professional counsel in New Oleans or to remain to
Cross-exam ne the Steward.

Appel l ant acted in self-defense. The evidence shows that the
Steward was the aggressor and was accidentally injured.

The Examner erred in failing to consider Appellant's letter
of explanation which was submtted in evidence w thout objection.

It is respectfully submtted that there should be a hearing de
novo, the case should be dism ssed, or the order should be
substantially reduced.

APPEARANCE: W | derman and Markow tz of Phil adel phi a,
Pennsyl vania by Richard Kirschner, Esquire, of
Counsel
OPI NI ON
| agree that the Examner erred in giving "little or no

weight” to the letter presenting Appellant's explanation of the

i ncident. For practical reasons with which the Exam ner had been
acquai nted, Appellant |eft New Ol eans before the Steward was

rel eased fromthe hospital to testify at the hearing. Appell ant
had expressed a desire to testify but the Exam ner had not given
Appel | ant an opportunity to do so before he left. Hi s testinony
coul d have been taken while awaiting the appearance of the Steward.
Consequently, it was not fair to practically ignore the contents of
Appellant's letter which the Investigating Oficer had agreed to
admt in evidence.

In order to elimnate the prejudice to Appell ant caused by the
above and his inability to cross-exam ne the Steward either
personal ly or through an attorney, | have accepted in substance
Appel lant's statenents as to the material facts. However, there
was no justification for the use of a knife even if the Steward
started the fist fight and was the aggressor throughout. There is
no evidence that Appellant was in danger of serious bodily injury
when he picked up the knife. The Steward was heavi er than
Appel | ant but al so considerably ol der- age 56. Therefore,
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Appel l ant did not have any right to use a dangerous weapon in

sel f-defense. The fact that the injury nmay have been accidentally
inflicted is no excuse because a person is responsible for results
reasonably to be anticipated by his conduct.

The use of a knife as a weapon, even in retreat, is an
I nfracti on of shipboard discipline which requires severe action
regardl ess of Appellant's previously unbl em shed record during
ei ghteen years at sea. Nevertheless, Appellant's prior clear
record and the circunstances of the case convince ne that
Appel lant's alternative request, on appeal, for a substanti al
reduction of the revocation order should be granted. Because of
this nodification as a result of having adopted Appellant's version
of the incident, it is not necessary to remand the case for further
proceedi ngs before a hearing exam ner.

ORDER

The order of the Exam ner dated at New Ol eans, Loui siana, on
11 May 1960, is MODIFIED to provide for a suspension of nine (9)
nont hs.

As so MODI FI ED, the order is AFFI RVED.

A. C. R chnond
Admral, United States Coast Guard
Commandant

Dat ed at Washington, D.C., this 12th day of January, 1961.

**x**  END OF DECI SI ON NO. 1212 *****
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