Appeal No. 1184 - PHILIP E. THORPE v. US - 10 August, 1960.

In the Matter of License No. 175273 Merchant Mariner's Docunent No.
BK-230804-D2 and all other Seaman Docunents
| ssued to: PH LIP E. THORPE

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1184
PH LI P E. THORPE

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 11-1.

By order dated 14 Septenber 1959, an Exam ner of the United
States Coast CGuard at Tol edo, Ohi o suspended Appellant's seanan
docunents upon finding himguilty of negligence.

The specification alleges that while serving as Master on
board the United States SS CANADI ANA under authority of the |icense
above described, on 30 July 1958, Appellant negligently attenpted
a passage through the West portal of the Tol edo Term nal Railroad
Bri dge on the Maunee River w thout having received an assenting
signal fromthe bridge, such failure contributing to a collision
I nvol vi ng Appellant's vessel and the bridge with resultant damage
to property and danger to life. Two other specifications preferred
agai nst the Appellant were dism ssed by the Exam ner.

At the beginning of the hearing, Appellant was given a full
expl anation of the nature of the proceedings, the rights to which
he was entitled and the possible results of the hearing. Appell ant
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was represented by counsel of his own choice. He entered a plea of
not guilty to the charge and specifications.

The I nvestigating Oficer nade an openi ng statenent and
I ntroduced in evidence the testinony of the foll ow ng persons by
stipulations: Captain H erpe, Master of the MV FRANK TAPLIN, two
crew nenbers of the TAPLIN, and one crew nmenber of the CANADI ANA.
The I nvestigating Oficer also presented the testinony of two
passengers and one crew nenber of the CANADI ANA, the bridge
operator, and a person who w tnessed the accident fromon shore.
He al so introduced several exhibits including sketches, a
phot ogr aph, and a chart.

I n defense, Appellant offered in evidence the testinony of
t hree passengers on the CANADI ANA. The Appellant also testified in
his own behal f.

During cross-exam nation of a defense wi tness, the
| nvestigating Oficer offered in evidence the ordinance of the Gty
of Tol edo concerni ng passage through bridges over the Maunee River.

At the conclusion of the hearing, the Investigating Oficer
and Appellant's counsel presented witten argunents and both
parties were given an opportunity to submt proposed findings and
concl usions. The Exam ner then announced the decision in which he
di sm ssed two specifications and concluded that the charge and
remai ni ng specification had been proved. An order was entered
suspendi ng all docunents issued to Appellant for a period of one
nonth, with a further suspension of five noths on twelve nonths'
probati on.

FI NDI NGS OF FACT

On July 30, 1958 Appellant was serving as Master on board the
United States SS CANADI ANA and acting under authority of his
Li cense No. 175273 while the ship as proceedi ng upstream on the
Maunee River at Tol edo, Ohio. The CANADI ANA i s a passenger
excursi on boat about 210 feet in length and white in color which
ordinarily made two trips a day between its berth in Tol edo and
Bob-Lo Island. At about six o'clock in the evening on the above
date while it was daylight the CANADI ANA was on her second return
trip to Toledo with al nbst nine hundred passengers aboard. As she
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approached the first bridge on her passage up the river the

CANADI ANA was astern of, but catching up with, the MV FRANK
TAPLIN. It should be noted that the CANADI ANA consi stently passed
through this bridge at within ten mnutes of the sane tine every
day during her operating season.

When the two ships reached the vicinity of the Tol edo Term nal
Rai | road Bridge, a horizontal swing bridge, the TAPLI N sounded her
whistle to signal for the opening of the bridge. No response was
received fromthe bridge so the TAPLIN signal ed again. Again no
response was received fromthe bridge but it was opened shortly
thereafter. The TAPLIN then passed through the East draw of the
bri dge. The CANADI AN, which was sone 600 feet behind the TAPLIN at
this tinme, intended to pass through the West draw of the bridge.

It gave the prescribed signal even though it saw the bridge was

al ready open. This signal was given after the TAPLIN signal ed and
when t he CANADI ANA was about one-half to three-quarters of a mle
fromthe bridge. Again, no response was received fromthe bridge.

The CANADI ANA t hen proceeded at dead sl ow speed to approach
the bridge. As it did, the bridge started to close. The CANAD ANA
bl ew t he danger signal when it becane aware that the bridge was
starting to close. The bridge tender heard this signal and
attenpted to stop the bridge. The CANADI ANA put her engines full
astern and continued to sound the danger signal.

Despite these last mnute attenpts to avoid it, a collision
bet ween the bridge and the CANADI ANA did occur. This happened
about two mnutes after the TAPLIN had cleared the draw. The
CANADI ANA had very little way on at the tinme of the inpact.
Consi der abl e danmage was done to the port bow of the CANADI ANA but
there no injuries to the passengers.

The Appellant has no prior record wwth the Coast Guard in 40
years of service at sea.

No regul ations covering this bridge have been issued to the
Secretary of the Arny. But the Gty of Tol edo has passed an
ordi nance, 719-55, containing regulations for this bridge. This
ordi nance reads in part as follows:
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“1l. The novabl e spans of all bridges over the Maunee River in
the City of Toledo shall be opened for the passage of vessels
during all hours of the day or night upon signal given by any
vessel desiring to pass through any such bridge; nanely, three
(3) long blasts of a horn or whistle, such signal to be given
when such vessel is at a sufficient distance from such bridge
to enable it to stop if for reason such bridge cannot be
opened. Upon receiving a signal froma vessel desiring to
pass through the bridge, the bridge operator, if such bridge
can be pronptly opened, shall answer by one |ong and one short
bl ast fromthe bridge whistle which will indicate that such
vessel may proceed toward the bridge, and such vessel shal
acknow edge the bridge signal by one | ong and one short bl ast
of the horn or whistle.

"2. If for any reason the bridge operator will be tenporarily
del ayed i n openi ng such bridge, he shall blow a check signal
of three (3) short blasts.

"3. |If for any reason, the bridge operator cannot open such
bridge in response to proper signals so to do, he shall bl ow
a war ning or danger signal fromthe bridge whistle of five (5)
or nore short blasts." Section 22-4-1.

“I't shall be unlawful for any master or person in charge or in
possessi on of any vessel navigating the harbor to approach any
nearer to any of the bridges than to a point at a distance
fromsuch bridge wthin which such vessel can be stopped

wi thout colliding with such bridge unless he has received the
approval signal of one |ong and one short blast.” Section
22-4-2.

BASES OF APPEAL
The Appel |l ant bases his appeal on the follow ng ei ght points:

1. The Exam ner should have granted the Appellant's notion to

di sm ss since the regulations allow the Exam ner to take official
notice of facts only and not of law. The ordi nance of the City of
Tol edo i ntroduced here contain matters of |aw

2. The Exam ner had no authority to take official notice of city
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or di nances.

3. The decision on the notions to dism ss nust be based on the
record as made when the governnent rested at which tine the
Exam ner had nmade no announcenent that he was taking official
noti ce of the Tol edo ordi nance.

4. The Exam ner erred by allowi ng the ordinance to be put in
evi dence during the defense by use of the Great Lakes Pilot instead
of by certified copy of the ordi nance.

5. The Examner erred in failing to apply the rule of strict
construction to the ordi nance.

6. The Examner erred in finding as a matter of |aw that the
ordi nance applied to a situation where the bridge was open when the
shi p's signal was sounded.

7. Even if the ordinance was applicable and had been properly

pl aced in evidence conpliance with it is only sone evidence of
reasonabl e and prudent conduct and the Examiner's erred in finding
t he Appel |l ant negligent under the facts and circunstances as they
actual ly existed.

8. The Exam ner erred in overruling Appellant's prelimnary notion
to dismss the charge and specification on the basis that they
failed to state a cause of action by reason of stating no authority
abrogating the common | aw superior rights of vessels on navigable
waters. The Appellant was entitled to know the authority which he
was charged with violating prior to the commencenent of the

heari ng.

Appear ance: Foster, Meadows and Ballard of Detroit, M chigan,
by Raynond A. Ballard, Esquire, of Counsel.

OPI NI ON

The issue in this case is whether the Appellant was negli gent
or not. Negligence as applied to this case may be defined as a
failure to exercise such precautions or degree of care as a
reasonably prudent Master woul d exerci se under the sane
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circunstances. Were statutes, rules, or regulations are invol ved,
t hey anmount to clear notice of the existing standard of care
require to avoid being negligent.

The main points raised by the Appellant are that negligence in
this care cannot be predicated on a violation of the general
standard of care since he did exercise such precautions and degree
of care as a reasonably prudent Master woul d exerci se under the
same circunstances. Nor, the Appellant argues, can negligence be
predicated on a failure to neet the standard of care inposed by a
statute, rule, or regulation, since, in this care, the regulation
relied on -- Toledo City Ordinance 719-55 -- was not applicable.
Several reasons are urged as to why this ordinance is not
applicable; anong them that it was not properly introduced into
evi dence, that it should not have been received in evidence, that
it does not apply to the case of an open bridge and that it is
i nvalid because in conflict with a | aw of Congress,

In ny view of the case it is not necessary to decide all of
the issues raised by Appellant. It is not necessary to decide, for

| nstance, whether the ordinance is valid or not. City of

Cl eveland V. Mclver, 109 F.2d 69 (1940). It is only necessary to
determ ne to what extent it shall be |ocked to as a standard of
case by which Appellant's actions may be neasured. |In this care,
for several reasons, | prefer to neasure Appellant's actions
primarily against the standard of care provided by the Federal
statutes and cases on the subject. Anong these reasons are ny
conti nui ng doubts about the applicability of the ordinance to the

case of an open bridge despite the holding in Northern Pac. Ry.

Co. V. Duluth S. S. Co., 252 F. 544 (1918). | noted that in that
case the accident happened at night and that the regul ati ons read
quite differently fromthe city ordinance in this case. Al so, even
I f the ordinance be found technically applicable, this anbiguity
weakens its useful ness as a standard of care. Another reason is ny
doubt about the procedure by which this ordi nance was nade a part
of the case. The next result was that a different and hi gher
standard of care was introduced into the hearing mdway in the
defense's presentation of its case.

The applicable Federal statute in this case is 33 U S. C. 494
whi ch concerns bridges constructed over navigated waters. |t reads
in part as follows:
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“If the bridge shall be constructed with a draw, then the draw
shal | be opened pronptly by the persons owni ng or operating
such bridge upon reasonable signal for the passage of boats
and other water craft.”

This statute and the principle it enbodi es have been applied
i n many cases. Chief anong themis Cenent V. Metropolitan West

Side El. Ry. Co. 123 F. 271 (1903). In this case a vessel
signal ed for the opening of the Metropolitan bridge over the South
Branch of the Chicago River while proceeding at a speed of two to
three mles an hour. The bridge was not opened nor was any warni ng
of this given to the vessel. The vessel collided wth the bridge.
The court held the vessel not at fault. It said:

“A bridge spanning a navigable river is an obstruction to

navi gation tol erated because of necessity and conveni ence to
comerce upon land. Such a structure nust be so naintai ned
and operated that navigation may not be inpeded nore than is
absol utely necessary, the right of navigation being paranount.
It 1s incunbent upon the owner that the bridge be so
constructed that it may be readily opened to admt the passage
of craft, and maintained in suitable condition thereto. It is
al so his duty to place in charge those who are conpetent to
operate the bridge, to watch for signals, and to open the
bridge for the passage of vessels, and for the performance of

such del egated duty he is responsible. It is also his duty to
equip the bridge with proper lights giving warning of the
position of the bridge and of its opening and closing. |If for

any reason the bridge cannot be opened, proper signals should
be given to that effect, such as will warn the approaching
vessel in tinme to heave to. A vessel, having given proper
signal to open the bridge and prudently proceedi ng under sl ow
speed, has, in the absence of proper warning, the right to
assune that the bridge will be tinely opened for passage. She
I's not bound to heave to until the bridge has been swing or
rai sed and | ocked, and to critically exam ne the situation
before proceeding (City of Chicago V. Mullen, 54 C. C A

94, 116 Fed. 292), but may carefully proceed at sl ow speed
upon the assunption that the bridge will open in response to
the signal, and nay so proceed until such tine as it appears
by proper warning, or in reasonable view of the situation,
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that the bridge will not be opened (Mnistee Lunber Conpany
V. Gty of Chicago (D.C.) 44 Fed. 87; Central Railroad

Conpany of New Jersey V. Pennsylvania Railroad Conpany, 8
C.C. A 86, 59 Fed, 192), when it becones the duty of the
vessel, if possible, to stop, and, if necessary, to go
astern.”

While this is case was deci ded before 33 U S.C. 494 was
enacted, the case remains valid and has been cited nmany tines since

enact nent of the above section. See, for exanple, Minroe V. City

of Chicago, 194 Fed. 936 (1912) in which the vessel signaled

three tines for the bridge, received no reply and eventually
collided with it when the bridge failed to open. There were no
regul ations requiring the bridge to signal its assent. The court
said: "Wthout warning of any cause for delay therein, we believe
that the steaner's approach was not unreasonabl e under the

ci rcunst ances. "

Cty of Chicago V. Transp. Co. 222 Fed. 238 (1915) was
deci ded after the enactnent oaf what is now 33 U S.C. 494. There
a city ordinance forbidding vessels to approach while a red ball

signal was el evated was regarded, and the C enent case, supra,
was | ooked to for a determnation of the rights of the parties.

In The Kard, 38 F.2d 844 (1930) regul ati ons had been
pronul gated by the Secretary of War for the particular bridge which
provi ded for an answering signal by the bridge. Here the vessel
blew for the bridge, received no answer fromthe bridge but saw the
bri dge being raised so proceeded through it. A collision ensued
because the bridge had not been raised to its full height. 1In
hol ding the vessel free of fault the court said:

"The Master of the Kard, having given the proper signal and
seeing the draw rising, was justified in assum ng that the

bri dge tender was doing his duty in raising the drawto its
full height, and under the authority of the cases cited above,
t he bridge being an obstruction to navigation, he having no
know edge that the drawspan was not fully raised, had no duty
put upon himto take a course through the draw to clear an
obstruction of which he had no know edge and which, in fact,
was unlawful ly existent."
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In Gty of Cleveland V. Mlver, supra, there were both
City and War Departnent regul ations providing that a vessel should
not attenpt to pass the bridge unless a red ball signal was raised.
Here a vessel signaled twice for the bridge and when it did not
open drifted into it. The red ball was not raised. The vessel was
found not at fault. The court said:

"“Upon the sounding of the bridge signals by the FLEETWOOD, its
mast er, proceeding at slow speed, had the right to assune that
the | aw woul d be obeyed unl ess the customary warni ng signal
was given. It is true the red ball was not up, but if it
were, it would have conveyed no information to the master of

t he FLEETWOOD beyond that furnished by the closed draw. . ."

Sout hern Transp. Co. V. Cty of New York, 98 F. Supp. 967

(1950) also followed the rule of the Cenent case but here the
vessel did have warning that the bridge was not going to open since
its master could see vehicular traffic still flow ng across the
bridge. Being so warned, he no |onger had the right to proceed
toward the bridge. The vessel was, therefore, held at fault.

As noted in Appellant's brief there are a few cases in which
t he vessel has been found negligent for proceeding toward a bridge
I n the absence of an assenting signal fromthe bridge. However,
t hese cases represent a distinct mnority.

In the present case the bridge was open. Nevertheless, the
Appel | ant bl ew the prescribed signal for the bridge. He did not
received an answer. He knew that the bridge frequently did not
answer the signals nade to it. He had no warning or other reason
to believe that the bridge would not remain open for him He knew
that his ship regularly transited this area at about the sane tine
each day and he al so knew that his hip was easily visible to the
bri dge operator due to its size, coloring, and location int the
channel. He was proceeding at dead sl ow speed. Considering these
facts in the light of the above cases | believe that his actions
were those of a reasonably prudent naster under the circunstances.

O her cases leading ne to this conclusion are Wight & Cobb
Lighterage Co. V. Snare & Triest Co., 234 Fed. 774 (1916), aff'd,
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Fed. 482 (1917) where two boats approached a bridge sinultaneously
and the evidence did not nake it clear as to whose signal the

bri dge was opened in response to; the colliding vessel was held not
at fault in assumng that the bridge was open in response to her
signal and that, as reply signals fromthe bridge are not
customarily given, the opened bridge was an invitation to her to

cone through; Oregon-Washington Bridge Co. V. The Lew Russel,

196 F.2d 707 (1952) in which a tug arranged twelve hours in
advance for the opening of the bridge but actually arrived sone
three hours late. The court held it inmaterial that the tug did
not give the prescribed signal since the bridge was opened w t hout
signal. "Having observed the raising of the lift span and its
stopping, the tug pilot was entitled to assune that the bridge was
ready for the tug's passage, in the absence of any circunstances to

warn him of the danger."” See also The LOU SE RUGGE, 234 Fed.
768 (1916), aff'd., 239 Fed. 458 (1917).

It has not been overl ooked that nost of the above cases
Il nvol ved a situation where the bridge was cl osed as the vessel
approached. The applicability of these cases is not |essened by
the fact that in the present case the bridge was al ready open. The
Appel | ant knew that it had been opened in response to the signal of
t he TAPLIN and coul d reasonably believe that if the bridge operator
saw the TAPLIN he woul d al so see the CANADI ANA cl ose astern of her.
Wi |l e none of the cases cited have the sane fact situation as the
present case, a reading of themand an analysis of the facts in
t hose cases and in this case |leads nme to the conclusion that in
this case the Appellant did take such precauti ons and exerci se such
degree of care as a reasonably prudent Master woul d exerci se under
the circunstances. | believe that under the circunstances of
this case, it was reasonable for Appellant to except the bridge
operator to check both up and down the river before closing the
bridge or, if it were inperative to close the bridge quickly, to
sound a warni ng signal before doing so. Appellant was, therefore,
not negligent. The conclusion that he was negligent is reversed;
t he charge and specification are di sm ssed.

ORDER

The order of the Exam ner issued in Toledo, Chio on 14
Septenber 1959 is VACATED and SET ASI DE.
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J. A Hrshfield
Vice Admral, United States Coast CGuard
Acti ng Commandant

Dat ed at Washington, D.C., this 10th day of August, 1960.

*xx**x  END OF DECI SION NO. 1184 ****=*
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