Appeal No. 1174 - MARCOS RIOS RIVERA v. US - 15 June, 1960.

In the Matter of Merchant Mariner's Docunent No.Z-367153-D1 and all
ot her seanan docunents
| ssued to: MARCOS RI GS RI VERA

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1174
MARCOS RI OS Rl VERA

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 11-1.

By order dated 3 February 1959, an Exam ner of the United
States Coast CGuard at New York, New York revoked Appellant's seanman
docunents upon finding himguilty of m sconduct. The single
specification alleges that while serving as bedroom steward on
board the United States SS CONSTI TUTI ON under authority of the
docunent above descri bed, on 4 June 1958, Appellant wongfully
nol ested a fenal e passenger, one Carol MDonal d, by kissing and
t ouchi ng her.

At the hearing Appellant was given a full explanation of the
nature of the proceedings, the rights to which he was entitled and
the possible results of the hearing. Appellant was represented by
counsel of his own choice. He entered a plea of not guilty to the
charge and specification.

The I nvestigating Oficer nmade an openi ng statenent foll ow ng
whi ch the Exam ner granted the Investigating Oficer's application
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to take depositions of Carol MDonald and her parents. Her father
bei ng unavail able only the depositions of Carol and her nother were
actually taken. The Appellant's counsel was present at the taking
of these depositions which were |later offered in evidence by the

| nvestigating Oficer. The Investigating Oficer then introduced

I n evidence the testinony of the ship's doctor who had exam ned
Carol, his nurse, and one Frank M Gui nness, the person in charge of
t he personnel of the Steward's Departnent on the CONSTI TUTI ON.
Appel l ant did not testify or present any evidence in defence.

At the conclusion of the hearing, the oral argunents of the
| nvestigating Oficer and Appellant's counsel were heard and both
parties were given an opportunity to submt proposed findings and
conclusions. The Exam ner in his decision found that the charge
and specifications had been proved. He entered an order revoking
al | docunents issued to Appellant.

FI NDI NGS OF FACT

On 4 June 1958 Appel |l ant was serving as bedroom steward on
board the United States SS CONSTI TUTI ON and acting under authority
of his Merchant Mariner's Docunment No.z-367153-D1 while the ship
was at sea.

Appel | ant was assigned to the cabin occupied by Carol
McDonal d, age 11, and her parents. On the evening of 4 June 1958
Carol left her parents in the dining roomafter dinner and returned
to the cabin occupied by her famly. The Appellant was in the room
with her. She knew himas Mark, the steward assigned to the room
After asking her to show hi mwhere she had lost a tooth the
Appel l ant put his arns around Carol, kissed her, hugged her and put
hi s hand under her dress. Carol told himher nother and father
were about due to return to the room Appellant then left after
maki ng her promi se not to tell anyone what had happened.

After Appellant left the room Carol imediately returned to
the dining roomand told her parents what Mark had done. They
reported the incident to the ship's officers and Carol was then
exam ned by the ship's doctor. He found no physical signs of
nol estation. The Appellant was relieved of his duties and anot her
steward was assigned to the MDonal d cabi n.
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Appel | ant has no prior record.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Exam ner. It urges that there was no proper identification of the
Appel | ant as the perpetrator of the alleged act and that there was
no confrontation of the Appellant by the conplainant. Secondly it
I's contended that the finding is not supported by substanti al
evi dence since there was no corroboration of the testinony of the
conpl ai nant.

On these grounds reversal is requested or alternatively that
t he case be sent back for a new trial.

APPEARANCE: Irving Zwerling, Esquire, of New York City

OPI NI ON

The two points urged by Appellant on appeal really raise a
single question as to the sufficiency of the evidence. |In effect
it is urged that there is not sufficient evidence to shoe that an
of fense was commtted or, if it was conmmtted, that Appellant was
t he person who conmtted it. Reduced to its essentials the
evi dence consisted of the followng: the child, Carol testified
t hat she was, on the evening in question, alone in her stateroom
with the steward whose nane was Mark, that she knew this was his
nanme since he had previously told her it was, that he asked to see
where she had | ost a tooth, that when she showed hi m where she had
| ost her tooth he put his arns around her, hugged her and put his
hand under her dress, that she reported this incident to her nother
and that thereafter she did not see Mark again since a new steward
was assigned to her cabin. Carol's nother testified that Carol
reported the incident to her, that Carol was upset, pale, nervous
and shaking, that she had indeed |ost a tooth, that Carol was
appr ehensi ve and nervous the remainder of the trip, that only one
bedroom steward served themuntil this incident and that his nane
was Mark, and that after the incident another steward was assigned
to their room Frank McQGui nness, who was appellant's superior in
the Steward's Departnent,testified that Appellant was assigned to
the cabin occupied by the MDonalds, and that after the incident
he was relieved of his duties and another steward was assigned to
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their cabin. The ship's doctor testified to his exam nation of
Carol and that there were no physical signs of nolestation, that
the child did not appear to be enotionally upset, irrational or in
a state of fantasy.

The nurse, the doctor, and the child' s nother all testified as
to the details of the incident as told to them by Carol. Such
testinony is of course hearsay and adds nothing to the wei ght of
Carol's testinony. The exam ner properly granted the Appellant's
notion to strike that part of the doctor's testinony concerning the
details of the incident and the identity of the person invol ved.
Simlar testinony by the nurse and Carol's nother should al so be
di sregarded. However the nother's testinony that Carol imedi ately
reported it incident to her and identified the person involved is
adm ssi bl e evi dence.

Appel | ant points out that Carol and Appellant were never
brought face to face for her to identify him Though such
confrontation is of course desirable to avoid cases of m staken
identification it is not mandatory. In this case Appellant knew
who his accuser was, his counsel was able to observe her and he had
full opportunity to cross-exam ne her when the deposition was
taken. Additionally there was other sufficient proof that
Appel l ant was in fact the person Carol said nolested her. She
described himby his nane, Mark, and as the room steward who was
assigned to her room Ms. MDonald identified their room steward
by the sane nane. The w tness McQui nness identified Appellant as
t he person assigned to the McDonald's stateroom The identification
was strengthened sonmewhat by Carol's testinony that after she
reported the incident she never saw the person who nol ested her
again and that after that they had a new steward. This is
corroborated by her nother's testinony and i s connected up by
Mc@ui nness' testinony that follow ng the incident Appellant was
relieved of his duties and a new steward assigned to the MDonal d
stateroom Since it is apparent that Carol knew Appellant from
previous contact wth himand absent any question as to her
opportunity or ability to observe the man who had nol ested her
there is thus substantial proof that Appellant was sufficiently
I dentifi ed.

Carol's testinony is clear and straightforward, w thout
I nconsistencies. It is corroborated by her nother's testinony as
to the tinely conplainant and by Carol, her departure from and
return to the dining room her pale and upset condition, her |oss
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of a tooth and Appellant's presence at about the tine it was |ost,
and Carol's continui ng apprehensi veness for the renmai nder of the
voyage. There is thus in the record reliable and substanti al
evidence to prove the charge. The Appellant has presented no
evidence to dispute it.

ORDER

The order of the Exam ner dated 3 February 1959 at New YorKk,
New York is AFFI RVED.

J AHrshfield
Vice Admral, United States Coast CGuard
Acting Commandant

Dated at Washington, D.C., this 15th day of June 1960.

sxxx*  END OF DECISION NO. 1174 *#xxx
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