Appeal No. 1166 - MILTON P. TEN EYCK v. US- 10 May, 1960.

In the Matter of License No. 175033 and all other Licenses
| ssued to: MVLTON P. TEN EYCK

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

1166
M LTON P. TEN EYCK

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 11-1.

By order dated 17 Septenber 1958, an Exam ner of the United
States Coast CGuard at O evel and, Onhio suspended License No. 175033
| ssued to Appellant upon finding himaguilty of negligence. The two
specification allege that while serving as Master on board the
United States SS JOLI ET under authority of the |icense above
descri bed, on or about 26 May 1957, while navigating on the | ower
St. Marys River during conditions of fog and low visibility,
Appel l ant permitted his vessel to operate at an i rmoderate speed
(First Specification); and Appellant contributed to a collision
bet ween his vessel and the United States SS VERONA by failing to
reduce his vessel's speed to bare steerage way at once when he
heard, or should have heard, the fog whistle or another vessel
apparently not nore than four points from dead ahead (Second
Speci fication).

At the beginning of the hearing, Appellant was given a full
expl anation of the nature of the proceedings, the rights to which
he was entitled and the possible results of the hearing. Appellant
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was represented by counsel of his own choice. Counsel for
Appel l ant noved to dism ss the charges agai nst the Merchant
Mariner's Docunent since the Master was acting under authority of
his |icense. The Exam ner reserved ruling on this notion. Counsel
for Appellant then objected to the specifications on the grounds
that they failed to specify a definite tinme and place of the

of fenses, and that specification two, in that portion reading "or
shoul d have heard", failed to allege an offense. Appell ant
contended Rule 15 of the Rules of the Road for the Great Lakes does
not enconpass this aspect of the specification. The Investigating
O ficer anmended the specifications to include date, tine and pl ace.
The Exam ner overrul ed counsel's objection to the "or should have
heard" portion of specification two. Stipulations were entered,

I ncluding a portion of the investigation record. Appellant entered
a plea of "not guilty" to the charge and each specification
preferred agai nst him

After the Investigating Oficer nade his opening statenent,
testinony of the first mate and four other crew nenbers of the
JOLIET, as well as that of the Master of the VERONA, was introduced
i nto evidence. Docunentary evidence, including extracts fromthe
JOLIET' S Bel |l Book, Pilothouse Logbook and Radi o Log, was al so
i ntroduced by the Investigating Oficer.

Counsel for Appellant noved to dism ss the charge and
specifications at the conclusion of the governnent's case. After
briefs on the notion were filed, the notion was denied, but at this
time the Exam ner granted the notion, previously entered, to
di sm ss the charge agai nst the Merchant Mariner's Docunent.

I n defense, Appellant offered in evidence the testinony of an
expert on marine propul sion, an expert on piloting in the | ower
Saint Marys River, and a crew nenber of the JOLIET. Appellant also
of fered phot ographs of the damaged vessels and extracts fromthe
VERONA' s Bel | Book as further evidence.

At the conclusion of the hearing, the oral argunents of the
| nvestigating Oficer and Appellant's counsel were heard and both
parties were given an opportunity to submt proposed findings and
conclusions. The Exam ner then announced the decision in which he
concl uded that the charge had been proved by proof of the two
specifications. An order was entered suspendi ng Appellant's
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Li cense No. 175033, and any and all duplicates thereof, issued to
Appel lant, for a period of two nonths and for an additional four
nont hs on twel ve nonths' probation.

The deci sion was served on 18 Septenber 1958. Appeal was
tinmely filed on 16 October 1958.

FI NDI NGS OF FACT

On 26 May 1957, Appellant was serving as Master on board the
United States SS JOLIET, a | ake freighter, and acting under
authority of his License No. 175033, when his ship and the United
States SS VERONA, also a | ake freighter, collided in the |ower St.
Marys River. The collision occurred at a point about 7000 feet
north of Gaffney Point, Mchigan, Slightly to westward of the down
bound track (west of Pipe Island) charted on U S. Lake Survey
Chart No.61 (Exhibit 7). The navigable portion of the river is
approximately 3500 feet wwde in the area of the collision.

This accident occurred at 0617 local tine in a dense fog which
limted visibility to approximately 800 feet in the i nmedi ate
vicinity of the casualty. The JOLIET's port side scraped across
t he bow of the ascending VERONA after the initial inpact of
collision. There were no personnel injuries on either vessel.

The JOLI ET was abeam Sweet's Point Light at 0600 hours,
down- bound from Superior, Wsconsin to Ashtabula, Chio |aden with
a cargo of iron ore when the Appellant relieved Mate Norton of the
conn because of fog sighted ahead. At this tinme Appellant
broad-cast by radio a security call to alert down-river traffic of
the JOLIET's presence. The engine roomwas alerted to stand-by for
bell's; however, the JOLIET continued steamng with a 1 1/2 mle per
hour current, at a speed of about 10 m | es per hour over the
bottom Existing visibility of less than two mles deteriorated in
patches of fog to approximtely 2000 feet by 0605, when the JOLIET
comenced bl ow ng regul ation fog signals. At 0609, with visibility
| ess than 1000 feet, the engine was reduced to hal f-speed; at 0611
and 0612 further reductions were nmade to sl ow and dead slow. The
JOLI ET' s engi ne could not be stopped w thout |oss of vacuum Ful
astern was ordered at 0614. The | ookout, about 0611, reported
heari ng anot her vessel's fog signal about three points off the port
bow of the JOLIET.
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Thi s other vessel was the VERONA, upbound for the Detour Coal
Dock, a destination requiring deviation fromthe charted upbound
track to the eastward of Pipe Island. The VERONA intended to cross
t he downbound track in the vicinity of Watson Reefs, sone mle and
a quarter below the 0610 position of the JOLIET. Visibility at the
VERONA' s position was approximately 800 feet. The JCOLIET and the
VERONA were both equi pped with radar. Each had the other reveal ed
on her scope for several mnutes proceeding the collision; however,
no plots were nmaintained. Voice radio conmmuni cations were
establ i shed between the vessels at approximately 0610 when the
VERONA requested a starboard to starboard passing in view of her
desti nation, whereupon the JOLIET replied she would | ook out for
the VERONA. Shortly thereafter, upon hearing the VERONA s fog
whi stl e signal about three points off the port bow, the JOLIET
sounded one blast. Receiving no answer, the JOLI ET sounded the
danger signal, to which the VERONA replied with a danger signal.
Thi s was about 0612.

Prior to this tinme the VERONA, stemming a 1 1/2 mle per hour
current, had her engines set at hal f-ahead and was neki ng about six
m |l es per hour over the bottom At 0612, the VERONA's engi ne speed
was reduced to slow, but was increased to half-speed again at 0616.
About 0613 the VERONA commenced changi ng course from 315° true to
280° true. By radio-tel ephone, the VERONA advi sed the JOLI ET of
this turn to port and requested the JOLIET to hold up her downbound
progress. The JOLIET replied that she was backing down. The
visibility remai ned approxi mately 800 feet in thickening fog.
Unknown sighting the JOLIET the VERONA i ncreased speed to full
power, accentuated her turn to port and struck the JOLIET' s port
bow. At inpact the JOLIET was nearly dead in the water, on a
headi ng of 165° true. The VERONA's stemrenai ned i nbedded in the
JOLIET's bow until the JOLIET applied full power and, scraping down
the VERONA's starboard side, cleared the vessels. Wen parted the
vessel s anchored in the vicinity and notified the Coast Guard of
t he acci dent.

Subsequent testing revealed that the JOLIET could cone to a
stop froma speed of ten mles per hour over the bottomin between
1500 and 1600 feet.

Appel | ant has no prior record.
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BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Exam ner. Appellant contends that the Exam ner's decision is not
supported by reliable, substantial and probative evidence upon the
record considered as a whole; that the Exam ner's findings are
contrary to the evidence; and that the Exam ner's decision is
contrary to law. The follow ng exceptions to the Exam ner's
findings are urged:

1. The visibility at 0600 was considerably in excess of one
mle, rather than one mle. (Finding 3)

2. The speed of the JOLIET at full ahead was ten m | es per
hour, rather than eleven and one-half. (Finding 4)

3. The JOLIET started fog signals at 0610, rather than at
0600. (Finding 5)

4. The finding that visibility closed to 500 feet sonme two or
three mnutes after the JOLI ET passed Sweet's Point Light
abeam w th continued poor visibility until the collision, is
contrary to the evidence. (Finding 6)

5. The finding that the JOLIET' s speed was in excess of eight
m | es per hour when engi ne set on hal f-ahead at 0610 is
contrary to the evidence. (Finding 8)

6. The finding that radio-tel ephone conmuni cati on was
establ i shed between the vessels at 0610, when the VERONA
purportedly requested a two-whistle side passing, and that the
visibility was then 1000 feet, is contrary to the evidence.

(Fi ndi ng 10)

7. The finding that the JOLIET's speed was in excess of eight
m | es per hour at 0611, when engi ne set on sl ow ahead, and
that from 0615 to 0618 the engi ne was set on full ahead, is
contrary to the evidence. (Finding 11)

8. The VERONA's mai n engi ne was placed on hal f-speed ahead at
0616, omtted from Finding 12.
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9. The JOLIET's heading at time of collision was a result of
prol onged backing, rather than froman intentional course
change to starboard. (Finding 14)

10. The visibility at the tinme of collision was from 700 to
900 feet rather than 500 feet. (Finding 16)

APPEARANCE: McCreary, Hi nslea & Ray of C evel and, Chio, by
John H. Hanni nen, Esquire, of Counsel.

OPI NI ON

Many of the contentions raised by Appellant in his brief and
supporting nenorandum are not material to the issues raised by the
nature of the proceeding under Title 46 United States Code 239(Q).
The sol e purpose of this hearing was to determ ne whether the
person charged, while acting under the authority of his |license,
was guilty of negligence. Therefore, the negligence, if any, on
the part of other persons would not in any way absol ve the person
charged fromresponsibility for his own negligence. | have |imted
ny review to those points bearing on the two specification under
t he charge agai nst Appell ant.

First, the visibility between 0600 and 0610 nust be resol ved.
Appel | ant excepts to the Exam ner's finding that the 0600
visibility was only one mle. Froman exam nation of the record it
appears that visibility deteriorated from 0600 to 0610, at which
time it was reduced to about 800 feet and renmai ned so reduced until
the collision. Realizing that visibility estinmates cannot be
preci se without reference to objects at known di stances, or of
famliar sizes, | have been inclined to resolve any differences in
estimation in favor of Appellant. Since Appellant concedes that no
speed check was nade until 0609, even though the vessel was
approaching a fog bank, | do not believe it necessary to dwell on
visibility existing at 0600. This renders Appellant's first
excepti on noot.

The second exception goes to the speed of the JOLIET at full
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ahead in the St. Marys River on the norning of the collision.

| nasnuch as the mate qualified his original statenent to the effect
that the JOLIET's speed was ten mles per hour at full speed

Wi thout regard to current, | have found the JOLIET's speed at 0610
to be ten mles per hour over the bottom However, | find that the
JOLI ET started fog signals about 0605, based on the |ookout's
statenents that the JOLI ET was sounding fog signals "for sone tine"
before he heard the VERONA's whistle.

The finding that visibility reduced to 500 feet within two or
three mnutes after 0600 is challenged. Appellant's contention
that the mate's testinony establishes good visibility conditions at
this tinme is based on contradictory statenents in the record. This
wi tness, Cay Norton, |ocated the 0610 position of the JOLIET on
the chart, stated that the fog bank was a good mle and a hal f away
when the first fog signal was sounded, then delineated an area
surroundi ng Pi pe Island, only 4000 feet down river fromthe 0610
position. On page 44 of the record this sane witness estimted the
visibility at 0610 to be about 1000 feet.

On page 45 he further qualifies his estimate by stating that
the visibility did not further deteriorate, but renained at about
seven, eight or nine hundred feet. Conparing these statenents with
t he bow | ookout's testinony indicates that by 0609 the visibility
had reduced to | ess than 1000 feet. The cook's estimate of a mle
and one-half visibility, purportedly existing uniformy from 0600
until the collision, is inpeached by his own shi pmates.

Appel | ant excepts to the Examner's finding that the JOLIET
made good ei ght and one-half mles per hour on half-ahead. | find
the mate's testinony satisfactory to establish six and one-half
mles per hour as the half speed of the JOLIET. This finding goes
to the sufficiency of the second specification, and not the first,
since the reduction of engine speed does not instantaneously reduce
a vessel's speed.

The finding that voice radi o communi cati on was established at
0610 is challenged as contrary to the evidence. Suffice to say
t hat Appellant stipulated to testinony of Alvin Edward Karson,
Wheel sman of the VERONA, that there were two radio-tel ephone
conversations, the first of which was initiated by the VERONA in
requesting a two-whistle passing, to which the JOLIET replied
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"We'll look out for you." It appears fromthe whole record that
this nust have been at approximately 0610.

The Exami ner's findings concerning the JOLIET's speed and

engi ne settings are overruled, | have substituted ny own findings.
Further, | include the hal f-speed setting of the VERONA at 0616 in
ny findings.

| aminclined to believe that prolonged backi ng was the
predom nate cause for the JOLI ET's change of heading to starboard,
and that, as aforesaid, the visibility existing at tinme of
collision was about 800 feet.

Thi s di sposes of the exceptions to findings of the Exam ner,
and | eaves us with the JOLI ET underway, making a speed of ten mles
per hour, with visibility of less than 1000 feet when the first
speed check was initiated at 0609. | wll consider the two
specifications separately.

SPEED DURI NG REDUCED VI SI BI LI TY

One aspect of the mariner's standard of due care is restated
In Geat Lakes Rule 15. (33 U . S.C. 272):

"Every vessel shall, in thick weather, by reason of fog, m st,
falling snow, heavy rain storns, or other causes go at a

noder ate speed. A steam vessel hearing, apparently not nore
than four points fromright ahead, the fog signal of another
vessel at once reduce her speed to bare steerage way, and
navigate with caution until the vessels shall have passed each
ot her."

This rule requires a degree of prudence which can be eval uat ed
only in the light of all the circunstances bearing on the incident.

See Commandant's Appeal DecisionNo. 955.

One of the circunstances is the ability to back, the
capability of arresting the vessel's forward progress in sufficient
time to avoid a collision, if this maneuver is indicated. Early in
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the history of reported Anerican admralty collision cases this

principle was recogni zed. Rhode Island, 17 Fed. 554 (1883).
Appel | ant apparently recognizes this principle as well, for he nmade
a test of his vessel's backing capabilities a part of his defense.

The at nospheric density, the degree to which visibility is
reduced or can be expected to reduce in the immediate future, ships
I ndi vi dual propul sion and hull characteristics, anount of expected
traffic, maneuvering room and current underfoot are anong the
ot her circunstances which nust be considered in this case.

Taki ng into account the relatively deep-draft of the JOLI ET,
the deteriorating visibility and sound transm ssion conditions, the
possibility of cross-track traffic upbound for the Detour Coal
Dock, the limted maneuvering roomrequiring speed rather than
course adjustnents to avoid potential collisions, and the current
underfoot inpelling additional forward nonentumto a vessel with
limted machinery flexibility (inits inability to stop engi nes
Wi t hout | osing vacuum, it is ny opinion that the JOLI ET' s speed
was i n excess of noderate before 0609 when the initial speed check
was executed. Captain TEN EYCK knew, or should have known, that
any traffic crossing his track m ght necessitate a reduction in
speed to avoid collision, yet at his steam ng speed this reduction
coul d not be expeditiously acconplished.

Appel | ant contends that no special circunstances existed
during the 0600 - 0610 interval because "* * *it is not possible to
determ ne that an upbound ship intends to use the downbound channel
until she makes the turn at Watson Reefs * * *" and "* * * prior to
that tinme, any deviation fromthe upbound channel is not
anticipated.” The prudent mariner takes action predicated on
foreseeability, not solely on a know edge of existing facts.
| naction by the JOLIET, based on the absence of positive know edge
indicating risk of collision, is not within the degree of prudence
requi red by Rule 15.

The purpose of the noderate speed requirenent is stated in
Pennsyl vania, 19 Wall. (86 U. S.) 125, 133 (1873):

"***to guard agai nst danger of collision, ***speed should be
reduced as the risk of neeting vessels is increased.”
In the instant case the risk of neeting cross-track traffic in

file://l/hgsms-lawdb/users/K nowl edgeM anagement...%6208& %20R%201079%20-%201278/1166%20-%20EY CK.htm (9 of 12) [02/10/2011 11:52:49 AM]



Appeal No. 1166 - MILTON P. TEN EYCK v. US- 10 May, 1960.

the vicinity of Detour Coal Dock is markedly higher than in other
portions of the St. Marys River. A prudent navi gator having
foreseen the possibility of a neeting or crossing situation, would
have reduced speed sufficiently to insure his ability to take way
off the vessel, if this because necessary.

Appel | ant cites The Beaver, 253 F. 312, in support of his

contention that full speed is not, per se, imobderate. The speed
of the NECANI CUM exonerated fromliability although steam ng at
full speed in the fog, was about that of the JOLIET. The

ci rcunst ances surrounding the determ nation that the NECAN CUM was
proceedi ng at a noderate speed (8 1/4 knots) are distinguishable
fromthe instant case. For one thing, the collision in The

Beaver occurred in open water off Point Arena, California, where
flexibility in maneuvering, as well as speed adjustnents, was

avail able to avoid collision. Further, intermttently, the vessels
had each other visually in sight several m nutes before the
collision. In the instant case, however, the JOLIET was w t hout
maneuvering room and visibility was such that he did not see the
VERONA until the vessels were | ess than 1000 feet apart. \Wether
ten mles per hour happen to be full speed, or sone |esser engine
setting, does not appear to be of real significance. What does
matter is whether ten mles per hour is a speed at which, under the
ci rcunstances, a prudent navigator woul d be steam ng.

Appel | ant contends the VERONA "did not and coul d not becone a
factor in the JOLIET' s navigation until after 0610." It is ny
opi nion that the VERONA presented a potential nenace to the
JOLIET's safety even before she was detected on the radar, or in
voi ce communi cation. It could reasonabl e have been anti ci pated
t hat an upbound vessel m ght be in the position, and have the
i ntentions, that the VORONA ultimately mani fested. Accordingly,
the JOLIET' s speed shoul d have been materially reduced fromten
mles per hour. This is enphasized by certain actions of the
JOLI ET: the broadcasting of a security call, the ordering of
"stand-by the engines,” and the commencenent of fog signals.
Captain TEN EYCK foresaw the possibility of traffic bel ow, yet he
failed to bring the JOLIET down to a noderate speed. This was
negl i gence.
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REDUCTI ON TO BARB STEERAGEVWAY

The speed alterations nade on the JOLIET after hearing the
VERONA' s fog signals appear to have been consistent with good
seamanshi p, because of the JOLIET's inability to safely stop her
engi nes. The prolonged steanming at ten mles per hour, coupled
with the current underfoot, had inparted such nonentumto the
JOLI ET that immedi ate speed reduction to bare steerageway was
| npossi ble. However, the steps taken after hearing the VERONA' s
fog whistle seemto have been adequate, except for the excessive
speed of the vessel at the tine the steps were taken. It would be
mul tiplicious to charge Captain TEN EYCK with both excessive speed
and the failure to reduce to bare steerageway i mredi ately upon
hearing a fog signal, when this failure is solely the result of
excess speed before the whistle was heard. The gravanen of the
of fense under Specification Two is a failure to take reasonabl e
action to conply with Rule 15, rather than a technical, absolute
non-conpliance. The second specification is dism ssed on the basis
that, after hearing the fog whistle, Captain TEN EYCK t ook
reasonabl e steps to reduce his speed to bare steerageway.

CONCLUSI ON

It should be noted that, in this case, both Captains had
everythi ng necessary to acconplish a safe passage during | ow
visibility. Each had the other's vessel on radar, voice
communi cati on was established, and both knew the other's intention,
yet they ultimately collided. Electronic navigational aids are no
nore effective than the persons using them Continuous vigilance
and prudent seamanship renmain essential elenents in safe
navi gation; neither radar nor voice comuni cation can nake up for
deficiencies in this respect.

Si nce the second specification is dism ssed and because
Appel l ant has no prior record after navigating the G eat Lakes for
many years, the order of the Exam ner will be nodifi ed.

ORDER

The order of outright and probationary suspension is nodified
to provide for a suspension of one nonth w thout probation.
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As so MODI FI ED, the order of the Exam ner dated at d evel and,
Chio, on 17 Septenber 1958, is AFFI RMVED.

J AHrshfield
Rear Admral, United States Coast Guard
Act i ng Commandant

Dated at Washington, D. C, this 10th day of My 1960.

*xx*x%x  END OF DECI SION NO. 1166 (*****

Top
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