Appeal No. 1165 - CECIL K. REDMAN v. US - 4 May, 1960.

In the Matter of Merchant Mariner's Docunent No. Z-618435-D2 and
all other Seanan Docunents
| ssued to: CECIL K. REDVAN

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1165
CECI L K. REDVAN

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 11-1.

By order dated 16 Septenber 1959, an Exam ner of the United
States Coast CGuard at New York, New York revoked Appellant's seanman
docunents upon finding himguilty of m sconduct. The specification
found proved alleges that while serving as an ordinary seaman on
the United States SS AFRI CAN MOON under authority of the docunent
above descri bed, on or about 9 June 1959, Appellant wongfully had
marijuana in his possession.

At the hearing, Appellant was represented by counsel of his
own choice. Appellant entered a plea of not guilty to the charge
and specification. Evidence was introduced by both parties. Wen
Appel l ant testified, he repeatedly denied know ng that the envel ope
I n his possession contained marijuana.

At the conclusion of the hearing, the Exam ner rendered the
deci sion in which he concluded that the charge and specification
had been proved. An order was entered revoking all docunents
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| ssued to Appell ant.

FI NDI NGS OF FACT

On 9 June 1959, Appellant was serving as an ordinary seaman on
the United States SS AFRI CAN MOON and acting under authority of his
Merchant's Docunent No. Z-618435-D2 while the ship was in the port
of Durban, Union of South Africa. On this date, a native girl wth
whom Appel l ant was riding in a taxi cab handed hi m an envel ope
before they were stopped and searched by a policeman Appel | ant put
t he envel ope in one of his pockets where it was found when he was
searched. The envel ope contained a small, undeterm ned quantity of
mari j uana, otherw se known as "dagga" in South Africa. Appellant
was arrested and fined four pounds. He stated that he woul d take
the responsibility in order to keep the girl out of trouble.

Appel lant's prior record consists of an adnonition in 1948.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Examner. It is urged that Appellant innocently accepted the
envel ope w t hout having any know edge as to its contents. There is
no evi dence that Appellant had any prior experience with narijuana.
There is no substantial evidence that the substance was, in fact,
marij uana. The Exam ner stated he believed Appell ant was the
Il nnocent victimof his own act.

The evidence is not substantial because it is not such as to
justify a reasonable man to draw the inference, as a matter of
conviction rather than nere suspicion, that Appellant was guilty as
al | eged.

Wheref ore, Appellant prays that the Conmandant wll| reverse
the order and reinstate Appellant's docunent.

APPEARANCE: Irving F. Lax, Esquire, of New York Cty, of counsel.

OPI NI ON
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| do not agree with the contentions that the record does not
contain sufficient evidence of the nature of the substance found or
Appel l ant' s wrongful possession of it.

Appel | ant was arrested after the policeman recogni zed the
subst ance as dagga or nmarijuana. Appellant admtted this when he
paid the fine although stating that he did this to protect the
native girl.

Whet her Appel |l ant's possessi on was w ongful depends upon
whet her there was an unrebutted prinma facie case made out agai nst
hi m by the presunption of fact of conscious and know ng possessi on
of marijuana arising fromthe proof of physical possession of it.
Prior decisions of the Commandant have indicated that such a prim
facie case may be overcone if the Exam ner accepts as true the
testinony of the Appellant that he did not have any know edge of
t he actual physical possession of the substance or that he did not
know t he nature of the substance admttedly know to be in his

possession. Conmandant's Appeal Decisions Nos. 810, 827, 1081.
The present case falls in the latter category because Appell ant

admts that he know ngly had possession of the envel ope which
contai ned the marijuana.

The crux of this case is whether Appellant knew what was in
t he envel ope. Hence, the Exam ner shoul d have nmade a specific
finding as to whether he believed Appellant's testinony that he did
not know what was in the envel ope when the girl handed it to him

See Commandant's Appeal Decision No. 512. As contended on

appeal, the Exam ner stated, at the hearing, that he believed
Appel | ant was "the innocent victimof his owm act”" (R 46); and
stated, in his decision, that he believed Appell ant gave
"substantially a truthful account of what took place" and "becane
the victimof his own guilessness.” On the other hand, the

Exam ner reached the conclusion that the possession was w ongf ul
based on the above referred to prima facie presunption of know edge
as to the nature of the substance, which presunption was justified
by the proof of actual physical possession of the marijuana.

Hence, the status of Appellant's denial of know edge, which woul d
constitute substantial evidence if accepted by the Exam ner, cannot
be determ ned.
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As a result of this inconsistence, the finding that Appell ant
was guilty is set aside and the case will be renmanded to the sane
Exam ner for revision of his decision, based on the present record,
to include a specific finding as to Appellant's credibility on this
particular point. This is the function of the Exam ner who heard
and observed Appellant when he testified at the hearing.

ORDER

The order of the Exam ner dated at New York, New York, on 16
Septenber 1959, is VACATED. The record is REMANDED for further
proceedi ngs not inconsistent wth this decision.

J A Hrshfield
Rear Admiral, U S. Coast Quard
Act i ng Commandant

Dat ed at Washington, D. C., this 4th day of May 1960.

**x*xx  END OF DECI SION NO. 1165 *****
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