Appea No. 1140 - PAUL B. HYATT v. US - 11 February, 1960.

In the Matter of License No. 172036 and all other Licenses
| ssued to: PAUL B. HYATT

DECI SI ON OF THE COVIVANDANT
UNI TED STATES COAST GUARD

1140
PAUL B. HYATT

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137.11-1.

By order dated 29 August 1958, an Exam ner of the United
States Coast CGuard at San Francisco, California, suspended License
No. 172036 and all other valid licenses issued to Paul B. Hyatt
upon finding himaguilty of negligence. The specifications alleged
in substance that while serving as Master on board the United
States SS F. E. WEYERHAEUSER under authority of the |icense above
descri bed, on or about 8 Septenber 1955, while appellant was
conni ng said vessel outbound from Coos Bay, Oregon in a fog, he
contributed to a collision between the SS F. E. WEYERHAEUSER and
the U S. Arny Dredge PACI FIC by:

(1) Failing to stop the engines of his vessel and determ ne
the position of the other vessel upon hearing her fog signal in an
unascertai ned position forward of the beamof the F. E
VEYERHAEUSER

(2) Negligently failing to keep a proper |ookout on board the
F. E. WEYERHAEUSER

(3) Negligently failing to obtain, properly eval uated, and
use information available fromthe radar of the F. E. WEYERHAEUSER
as to the position, course, speed and novenents of the approaching
Dr edge PACI FI C.

At the beginning of the hearing on 9 Novenber 1956,
Appel I ant' s counsel noved for dism ssal of the proceedi ngs upon
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grounds of laches. The notion was denied w thout prejudice. At

t he second session of the hearing, Appellant was given a full

expl anation of the nature of the proceedings, the rights to which
he was entitled and the possible results of the hearing. Appellant
was represented by counsel of his own choice throughout the entire
course of the proceedings. He entered a plea of "not guilty" to
the charge and all specifications.

The I nvestigating Oficer nade an openi ng statenment and then
fromthe period of 5 Decenber 1956 through 19 February 1957, in a
series of sessions, presented the Governnent's case. This
consi sted of testinony fromthe hel nsman, Boatswain, Second
Assi stant Engi neer, First Assistant Engi neer, Chief Engineer, and
Chi ef Mate of the WEYERHAEUSER at the tinme of the collision, and
the Master of the PACIFIC. Testinony of other nenbers of the crew
of the PACIFIC was stipulated in evidence as being the sane as
contained in the record of the prelimnary investigation of the
incident. The Investigating Oficer then rested.

At the close of the Governnent's case the Appellant noved for
di sm ssal of the charge and specifications. Upon denial of this
notion, Appellant called as a witness and presented testinony of
the Chief Mate of the F. E. WEYERHAEUSER at the tine of collision
Appel l ant then took the stand, was sworn, and testified in his own
behal f.

On 11 Decenber 1957, the Exam ner heard argunents in behal f of
the Governnment and the Appellant. On 29 August 1958, the Exam ner
announced his decision. He concluded that the first and second
specifications were proved and that the charge was proved but that
the third specification was not proved. An order was entered
suspendi ng License No. 172036 and all other valid |licenses issued
to Appellant, for a period of three nonths. The suspension,
however,was not to be effective unless further charges of
negli gence under Title 46 U S. Code 239 should be proved for acts
commtted by Appellant within twelve nonths of the date of service
of the Exam ner's Deci sion.

Appeal was tinely filed on 26 Septenber 1958, and a supporting
brief was submtted in February 1959.

FI NDI NGS OF FACT

On 8 Septenber 1955, Appellant was serving as Master on board
the United States SS F. E. WEYERHAEUSER and acting under authority
of his License No. 172036 when his ship collided with the U S
Arny Dredge PACIFIC at a point approximately 2 1/4 ml|es south west
of the "sea buoy" at the entrance to Coos Bay, Oregon. The
collision occurred between 1727 and 1730 local tine in a heavy fog
which imted the visibility to between fifteen and sixty yards in
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the vicinity of the collision. The bow of the PACH FI C penetrated
the starboard side of the WEYERHAEUSER at an angl e of approxi mately
ninety degrees and cut a gash in the hull of the WEYERHAEUSER in
the vicinity of nunber four hatch and above the water line. There
were no personal injuries and no material failure was involved.

The WEYERHAEUSER is a Liberty-type vessel, 423 feet in length
and 7218 gross tons. She was outward bound from Coos Bay, O egon
with a cargo of |unber, drawing 26 feet, 6 inches froward and 27
feet, 6 inches aft. The vessel was equi pped with radar which was
in good working condition and in operation at all pertinent tines.

The PACIFIC is a hopper dredge operated by the U S. Arny
Corps of Engineers. She is 180 feet |ong and was equi pped with
radar in good condition and in operation. She was bound from
Bandon, Oregon to Coos Bay.

The WEYERHAEUSER departed from Coos Bay, Oregon on the
afternoon of 8 Septenber 1955 with a pilot on board. 1In the |ower
bay, fog was encountered. The vessel turned westward to head out
t he channel and cross the bar. There was a noderate sea over the
bar, and the | ookout on the bow was called to take his station on
the flying bridge. After the bar was passed the sea conditions
were snooth and there was a |light breeze. The local pilot, Master,
Chi ef Mate, and hel nsnan were on the navigating bridge. As the
outer sea buoy was approached the vessel was slowed in order to
drop the pilot.

At 1705 local tine the engi ne was stopped; at 1707 the pil ot
was away and the Master ordered full speed ahead. At 1710 the sea
buoy was cl ose aboard and the hel msman was ordered to cone left to
a course of 226° true and per gyro conpass.

At this time the Chief Mate was guardi ng the radar which was
set on the six mle scale, and the Master was periodically
observing the PPl scope. At 1712 a pip, which |ater proved to be
the PACI FI C, was observed bearing dead ahead (226° T.) at a range
of 2.8 mles. This reported to the Master who ordered the engi ne
stopped. The target renmi ned al nost dead ahead between 1712 and
1717 and the range closed to 2.0 mles.

At 1717, the Master ordered ahead full and changed course to
215° T. and per gyro conpass. At 1720, he rang "standby" on the
engi ne order telegraph and at 1722, he ordered ahead half speed.

At 1723, the Master heard the fog signal of another vessel and
reduced speed to ahead slow. Shortly thereafter the Chief Mte
reported the pip had di sappeared fromthe radar due to cl ose range,
the range at this tine being | ess than one-half mle. The Mster
was standi ng on the starboard wi ng of the bridge.
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At 1728, the Master, upon hearing the sound of engines and
propel |l er wash ordered the engi ne stopped and i medi ately fol | owed
this order with a back full bell. Approximately one mnute |ater
the Master observed the PACIFIC | oom ng out of the fog about
fifteen yards off the starboard beam of the WEYERHAEUSER

The danger signal was sounded by the Master on the whistle and
stop and ahead full rung on the engine order telegraph. Left full
and then right full rudder were ordered. Less than on mnute after
t he PACI FI C was seen, she struck the starboard side of the
VEYERHAEUSER in the vicinity of the latter vessel's nunber four
hol d. The PACI FIC i mredi ately backed away after the collision, but
her stem had cut a gash above the water line in the side of the
WEYERHAEUSER

During the entire period between 1712 when the PACI FI C was
first observed on the radar of the WEYERHAEUSER and the tine of
collision, no graphical plot nor nmaneuvering board eval uati on of
the situation was nade on board t he WEYERHAEUSER

Throughout this sane period the | ookout of the WEYERHAEUSER
was posted on the flying bridge of said vessel and the visibility
remai ned between fifteen and sixty yards. Following the collision
both vessel s proceeded into Coos Bay, O egon.

The Master of the SS WEYERHAEUSER, who is Appellant in this
proceedi ng, has no prior record.

BASES FOR APPEAL

Thi s appeal has been taken fromthe order inposed by the
Exam ner. Appellant contend that:

PONT I. The position of the dredge PACI FI C had been
"ascertained" within the purview of Rule 16(b), International Rules
of the Road, 33 U.S.C. 145n at the time fog signal of the PACIFIC
was heard forward of the beam of the WEYERHAEUSER

PONT Il. Alegally proper |ookout was kept on board the
VWEYERHAEUSER at all times pertinent to the collision situation
under question in this proceeding.

PONT II1l. There was no negligence in the navigation of the
VEYERHAEUSER

PONT IV. It was inproper and manifestly unfair for the Coast
Guard to take action against the |license of Captain Paul B. Hyatt
when because of a sheer legal technicality no action was taken with
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reference to the license of the officers in charge of the
navi gati on of the PACIFIC.

PO NT V. An excessively long tine elapsed fromthe tinme of
the casualty (8 Septenber 1955) until the commencenent of the
action on the license (12 Cctober 1956) and until the rendering of
t he opinion of the Exam ner (3 Septenber 1958), all of which was
prej udi ci al

PO NT VI. Under the circunstances, the order of a three
mont hs' suspension, on a year probation, was excessive.

APPEARANCES: Graham Janes and Rol ph of San Franci sco,
California, by Henry R Rol ph, Esquire, of Counsel.

OPI NI ON

My findings of fact are based mainly on Appellant’'s testinony
and the testinony of the Chief Mate and the | ookout (Boatswaine) of
t he WVEYERHAEUSER. The Exami ner's findi ngs have been nodified to
the extent of finding that the distance of visibility in the
vicinity of the collision was fifteen to sixty yards. This
nodi fication is in conformance with the testinmony of Appellant on
26 June 1957 (Q 106, 116) and the testinony of the Boatswain
Stenroos on 7 Decenber 1956 (R 57, 62).

PO NT | .

Rul e 16(b), International Rules of the Road reads as

fol |l ows:
"A power-driven vessel hearing, apparently forward of

her

beam the fog signal of a vessel the position of which is
not

ascertai ned, shall, so far as the circunstances of the
case

adm t, stop her engines, and then navigate with caution
unti |

danger of collisionis
over."

Appel I ant contends that the position of the PACIFIC had
been

ascertained at the tinme when the fog signal of the PACI FIC

was

first heard forward of the beam of the WEYERHAEUSER and
t hat
therefore he had no need to stop his engine at that tine to
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neet

the requirenent of Rule 16(b). He further contend that since
he

stopped his engi ne when the pip representing the PACIFIC
first

appear ed upon the WEYERAEUSER S radarscope the had nore than
met
the m nimumrequirenments of Rule 16(b). The basis of

Appel l ant' s

argunment is that the position of a vessel is "ascertained"
wi t hin

the neaning of the word as used in Rule 16(b) when a radar
range

and bearing of its pip had been taken. | do not understand this
to

be the aw. Appellant cites only United New York Sandy
Hook

Pilot's Asan. v. Den Norske Anerikalinje A/S, 121 F.2d 304,
in

support of the proposition that the position of a vessel
invisible

to the eye can he ascertained within the neaning of Rule 16
(b).

This case was considered carefully in Appeal No. 989 and
was

found to be an isolated holding involving an unusual situation
at

not at all inline with the weight of authority to the effect
t hat

the position of another vessel is not "ascertained" unless
her

course, or change of position, as we as her nonentary | ocation
is

known. Since this authority was thoroughly discussed i nAppeals No. 989 and 1078,
no useful purpose woul d be

acconpl i shed by further purposes would be acconplished by
further

di scussion at this tinme. It suffices to say that Appellant did
not

meet the above standard for he stated he was "surprised" when
t he

PACI FI C appeared out of the fog close aboard and on a
col l'i sions

headi ng.

The fact that Appellant stopped the engine of the
VEYERHAEUSER
when the pip representing the PACIFIC first appeared on
hi s
radarscope is irrelevant as regards a violation of Rule 16(b).
To
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be sure, the stopping on engines at this tinme nay sonetines
be

prudent seamanship and a safe practice. However, there is
no

specific requirenment in law for its being done. In sonme cases
it

may actually be detrinental to do so. For instance, it is
wel |

known that a constant rate of speed or a dead stop during
t he

period of a radar plot facilitates an accurate sol ution of
course,

speed, cl osest point of approach, course to nmaneuver for
safe

passi ng, etc., whereas an accel eration, deceleration, or
turn

during the obtaining of data for solution may induce
errors.

As stated in the EL MONTE, 114 Fed. 796

(1902):
The object of this section of the article [16(b)],
provi di ng
an addi tional precaution against collision, was
obvi ously

to prevent vessels from approachi ng each other too closely in
a
fog,--not, perhaps, requiring vessels to stop when so far away
from
each other that no danger actually existed, or could exist,
unti |
the situation changed, but in all doubtful cases requiring an
i mredi at e stoppage of the vessel for the purpose of a better
hearing, to get the vessel's headway fully under command, and to
cause all on board to be on the alert to provide for contingencies.

This is as true today in the case of radar-equi pped vessels as
it was on the day it was witten.

PO NT 11|

Appel I ant strongly argues that the specification respecting
negl ect to keep a proper | ookout aboard the WEYERHAEUSER shoul d be
di sm ssed because the Coast CGuard officer initially investigating
the collision wote in the portion of his report titled "Findings
of Fact" that, "Proper |ookouts were stationed aboard both
vessels." In effect, Appellant is arguing that the initial
investigating officer's findings are res judicata as to future
di sciplinary proceedings. This is not true. The initial
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investigation of a marine casualty is conducted under provisions of
46 Code of Federal Regulations, part 136, and is for the purpose of
t aki ng appropriate nmeasures for pronoting safety of life and
property at sea. The "Findings of Fact" under this type of

i nvestigation were only the one investigating officer's opinion as
to what he believed the facts to be. The investigation conducted
under 46 C.F. R, part 137 may be, and was in this case, separate
fromthat conducted under 46 CF. R, part 136. 1In the present
case, the officer who conducted the part 136 investigation felt
that disciplinary action was warranted agai nst Appellant's |icense,
and so recommended in his report. The nmatter was then referred to
an entirely separate investigating officer who upon an i ndependent
i nvestigation, which included a review of the record of the part
136 investigation, determ ned exactly what charges and

speci fications against Appellant's |icense were warranted by the
possi bl e evi dence and exactly how t hese charges and specifications
shoul d be worded. Since the part 137 investigation was a

conpl etely separate proceeding fromthe investigation above
referred to by Appellant, the charges arising fromthe |ater
investigation and tried at the hearing were nost assuredly not
l[imted by the "Findings of Fact" in the first investigation.

Secondly, as to the specification respecting inproper |ookout,
Appel | ant contends that because he had an alert |ookout on the
flying bridge that was sufficient under the circunstances. 1In
support of this contention he correctly notes that no specific
| ocation is required by law in the posting of |ookouts. He then
cites two cases in which it was held not inproper to have the

| ookout on the bridge and not on the bow. These cases are Qi ver

J. dson & Co. v. The Marine Leopard, 152, F. Supp. 197 in which
the visibility was approximately 20 mles and the vessel collided
W th was sightd when it was approximately 16 m | es away, and

Purtich v. United States in which the visibility was "very

good" and the vessel collided with was sighted when it was 5 to 6
mles away. Needless to say, these cases are unconvincing in this
case where there was a fog so dense that the | ookout stated that he
could just barely nmake out the bow of his own vessel and the
vessels collided with was first seen when it was approxi mately
fifteen yards away.

Appel | ant argues further that it woul d have been dangerous to
have the | ookout in the bow because in event of heavy sea
encountered while crossing the bar at the entrance to Coos Bay,
Oregon the man m ght have been washed overboard. Conceding that in
event of heavy seas the bow of the WEYERHAEUSER m ght have been a
dangerous | ocation for a |ookout, Appellant is not excused in this
case. The bar was passed, the sea was snooth, and Appell ant
negl ected to re-position the | ookout on the bow where he was nost
needed.
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Al t hough the statutory lawis indefinite and discretionary on
t he question of |ookouts,--(Under International Rules of the Road,
| ookouts are dealt with by the "good seamanship rule") the case | aw
is very strict and well established. The follow ng two deci sions
sumup the law with respect to proper |ookouts in a situation such

as was present on 8 Septenber 1955. In The Manchi oneal, 243

Fed. 801 where it was argued that the vessel's turtle-backed
forecastl e was too dangerous for a | ookout to stand because of
slick decks and the possibility of going overboard, the court said:

[By] the overwhel m ng weight of authority it is
settled that the proper place for a | ookout is, under ordinary
ci rcunstances--on the bow. The Vedanone, 137 F. Fed. 884, 70
CCA 342; St. John v. Paine 10 How. at 858, 73 L. Ed. 537.
See, also, The Arthur M Palner (D.C ) 115 Fed 417; The Ceorge
W Rogy, 111 Fed. 601, 49 CCA 481; The M chigan, 63 Fed. 280,
11 CCA 187; The George M Dallas, Fed. Cas. No. 5338. Nor can
it be accepted, as an excuse for not maintaining a |ookout in
what is usually the best place, that a vessel is so
constructed as to render that position unconfortable.

In The Canpania, 21 F.2d 233, where the | ookout, as in the case
of the WEYERHAEUSER, was posted on the flying bridge the court
hel d:

[ The Monbassa] was at fault in failing to place a | ookout
as low and as far forward as possible. Her failure to do so
I s aggravated by the fact that she was proceeding in a thick
general fog or mst, with occasional rain, where and when it
was i npossible to see beyond perhaps | ess than 100 feet in any
direction. Under such condition, the placing of a | ookout
approxi mately 150 feet back of the bow constituted gross
negli gence. The authorities see to coincide in the opinion
that where the range of visibility is dimnished by inclenent
weat her, as by fog, rain, or msts, or dashing spray, where
the ship is in notion, or during dark or cloudy nights, the
proper place for the | ookout is at the bow, at the extrene
forward end of the ship or as it is generally expresses "in
the eyes of the ship." The Otawa, 3 VWall, 268, 18 L. Ed.
167, and cases therein cited.

Accordingly, | find that the second specification of the charge
agai nst Appel | ant cannot be di sm ssed.

PONT I11.

Appel I ant here contends that there was no negligence in the
navi gati on of the WEYERHAEUSER. This contenti on has been di sposed
of by ny discussion and conclusions on Points I. and Il. Appellant
correctly notes that an argunent on the fault of the dredge PACI FIC
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woul d be irrelevant to the present proceedi ng.

PO NT | V.

No action was instituted against the |licenses of the officers
on the PACIFIC which is a public vessel. Although it is arguable
that this may bring about unfair situations, such argunent is not
rel evant to the present proceedings. The hearing held under R S.
4450 in Appellant's case and this subsequent appeal are concerned
solely with the proof or failure thereof of the charge and
speci fications | odged agai nst Appellant. Various factors, not
present in Appellant's case, nust be considered in determning
whet her the Coast guard may, or should, take disciplinary action in
cases of personnel serving on public vessels.

PO NT V.

The col li sion between the WEYERHAEUSER and t he PACIFIC
occurred on 8 Septenber 1955. A 46 CFR part 136 investigation was
convened on 10 Septenber 1955 by the Coast CGuard. At that tine
both vessels were in Coos Bay, Oregon and the testinony of a great
many w tnesses was taken. The investigating officer after
di gesting the mass of testinony adduced, on 27 March 1956,
submtted his report recommending, inter alia, that disciplinary
proceedi ngs be taken against Appellant's license. Thereafter,
correspondence with the WEYERHAEUSER St eanshi p Conpany and G aham
Janmes and Rol ph, attorneys for Appellant, disclosed that Appellant
woul d not be present within the confines of the 13th Coast Cuard
District until a considerable tine in the future. Furthernore, it
was | earned that Appellant's attorney desired a change of venue to
San Francisco, California for the hearing of any charges arising
out of the initial investigating officer's report. Accordingly,
the entire proceedings were transferred to the office of the
Commander, 12th Coast Guard District, San Francisco, California
where a new investigating officer was appointed to investigate the
i nci dent and draw up warranted charges in accordance with 46 CFR
part 137.

When thus viewed in the light of all the evidence it may be
seen that the delay between the collision, the filing of the
investigating officer's report, and the bringing of charges was not
excessive. Furthernore, it is apparent that at |east part of the
delay is attributable to the Coast Guard's efforts to conply with
the desires of Appellant as expressed by his attorneys.

The letter granting relief fromnonetary penalties for
violation of certain navigation |laws and regul ati ons attached to
Appellant's brief is clearly in reply to the charge of failure to
have a pilot's license.
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PO NT VI.

Appel I ant urges that the order of probationary suspension
against his license is harsh and unfair. He bases this contention
on his belief that the PACIFIC was at fault and Appellant's prior
clear record. It is apparent fromthe Exanmi ner's coments, in his
opi nion, on Captain Hyatt's prior record and | ong period of sea
service that he considered these factors in determning this order.
The order is not considered to be excessive regardl ess of the
possibility of any fault on the part of the PACI FIC

CONCLUSI ON

In Polarus Steanship Co. v. The T/S Sandefjord, 236 F2d
270, the court at p. 271 stated:

[ What happened here denonstrates how radar may, when not
properly used, increase the chances of collision. Had
successi ve observation been plotted to determ ne the course
and speed of the Pol arusiol, which was plainly visible on the
radar screen when about seven m|es away, the ships would
probably have passed one another in safety. But the master of
t he Sandefjord nade no such cal cul ations; he nerely guessed
that the Pol arusoil was steering a course parallel to the
coastline and noving to the left of the Sandefjord. Wile a
matter of conjecture, it seenms not unlikely that the
Sandefjord woul d have proceeded nore cautiously had she not
been equi pped with radar, which, under the circunstances, gave
a fal se sense of security.

| find that the words of that court are fully applicable to this
case. In addition, it is my conclusion that the charge of
negl i gence has been proved by substantial and probative evidence.
| do not find that the factors urged by appellant in Points IV. V.
and VI., not specifically bearing upon the charge and
specifications, require reversal of the Exam ner's deci sion.

ORDER

The order of the Exam ner dated at San Francisco, California
on 29 August 1958, is hereby AFFI RVED.

A. C. R chnond
Vice Admiral, United States Coast Guard
Conmmandant

Dated at Washington, D. C., this 11th day of February, 1960.
***x*x*x  END OF DECI SION NO. 1140 ****x*
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