Appeal No. 1138 - WILLIAM E. LEAKE v. US - 10 February, 1960.

In the Matter of Merchant Mariner's Docunent No. Z-24289-D3 and all
ot her Seanan Docunents
| ssued to: WLLIAME. LEAKE

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1138
WLLI AM E. LEAKE

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 11-1.

By order dated 2 Decenber 1958, an Exam ner of the United
States Coast CGuard at Long Beach, California suspended Appellant's
seaman docunents upon finding himaguilty of m sconduct. The three
speci fications found proved allege that while serving as an oiler
and w per on the United States SS MORVACMAR under authority of the
docunent above described, Appellant failed to performhis duties
and was absent fromthe ship w thout perm ssion on several
occasions in Septenber and October 1954.

At the hearing on 28 Novenber 1955, Appellant entered a plea
of not guilty to the charge and each specification. The
| nvestigating O ficer introduced in evidence certified copies of
excerpts fromthe Shipping Articles and the O ficial Logbook of the
ship for the voyage in question. Appellant did not submt any
evidence in his defense. On 28 Novenber 1955, the Exam ner
adj ourned the hearing to await the preparation of his decision.
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For reasons unexplained in the record, the Exam ner did not
render his decision until 2 Decenber 1958. He concluded that the
charge and three specifications had been proved by the evidence.
The Exam ner entered an order suspending all docunents, issued to
Appel l ant, for a period of four nonths on twelve nonths' probation.
The deci sion was served on Appellant on 25 February 1959.

OPI NI ON

This appeal is based solely on the fact that the Exam ner did
not render his decision for a period of nore than three years after
t he hearing procedure was otherw se conpleted. For this reason, it
I s contended that Appellant should not be adversely affected at
this | ate date.

| agree with Appellant's position that there is no reason why
t he Exam ner shoul d not have rendered his decision expeditiously in
this sinple case. The inordinate delay from 28 Novenber 1955 to 2
Decenber 1958 is conpletely unexplained in the record. The
regul ations require examners to render their decisions "as soon as
possi bl e" and "w t hout undue delay". 46 CFR 4.05-3(a),
137.07-5(a). Hence, this decision should have been rendered wthin
a few days after the hearing was adjourned on 28 Novenber 1955
rather than three years |ater.

Appel | ant has been prejudiced with respect to his right, under
the regul ations, to have this matter taken care of nuch sooner than
It was. Consequently, although the | ogbook entries in evidence are
sufficient to support the allegations, the charge and
specifications will be dismssed. It would be unfair to Appell ant
to allow this period of probation to conmence running from 25
February 1959, the date when he received the decision, which was
nore than three years later than it should have been served.

A | ong-del ayed deci sion such as this tends to defeat the
remedi al purpose of these proceedings to act as a deterrent in the
| mredi ate future after an of fense has been comm tted.

Nevert hel ess, the action taken in this case is not to be consi dered
as establishing a precedent.

ORDER
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The charge and specifications are disnm ssed. The order of the
Exam ner dated at Long Beach, California, on 2 Decenber 1958, is
VACATED.

A. C. R chnond
Vice Admral, United States Coast CGuard
Conmandant

Dat ed at Washington, D. C, this 10th day of February 1960.
***x*  END OF DECI SION NO. 1138 ****=*

Top

file://lIhgsms-lawdb/users/K nowledgeM anagement...20& %620R%201079%20-%201278/1138%20-%20L EAK E.htm (3 of 3) [02/10/2011 11:52:29 AM]



	Local Disk
	Appeal No. 1138 - WILLIAM E. LEAKE v. US - 10 February, 1960.


