Appeal No. 1129 - CARLOS BAEZ CORREA v. US - 29 December, 1959.

In the Matter of Merchant Mariner's Docunent No. Z-818092-D4 and
All O her Seaman Docunents
| ssued to: CARLOCS BAEZ CORREA

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

1129
CARLOS BAEZ CORREA

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 11-1.

By order dated 25 May 1959, an Exam ner of the United States
Coast Guard at New York, New York suspended Appellant's seanan
docunents for four nonths upon finding himaguilty if m sconduct.
The two specifications allege that while serving as a w per on the
United States SS SANTA | NES under authority of the docunent above
described, on 24 April 1959, Appellant wongfully failed to perform
his routine duties from 1500 to 1700 while the ship was at
Buenaventura, Col onbia; on 30 April 1959, Appellant failed to join
the ship upon her departure fromthe sane port.

At the hearing, Appellant was represented by counsel of his
own choice. Appellant entered a plea of not guilty to the charge
and each specification. After considering the evidence consisting
of certified copies of entries in the ship's Oficial Logbook and
Appel l ant's testinony, the Exam ner rendered the decision in which
he concl uded that the charge and two specifications had been
proved. He then entered the order suspending all docunents, issued
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to Appellant, for a period of four nonth.

OPI NI ON

On appeal, counsel for Appellant submts that the charges
should be dismssed. It is contended that the Exam ner's deci sion
Is arbitrary and wi thout due process or |aw because it is based
sol ely on unsupported assunptions, conjectural and specul ative
factors, and | ogbook entries which were not authenticated by
W t nesses subjected to cross-exam nation by Appellant to di sprove
the statenments in the |ogbooks. It is urged that the latter,
al one, can never constitute substantial evidence when conpletely
contradicted as in this case by Appellant's testi nony which shows
that he had perm ssion fromthe engi ne roomdel egate to stop
wor ki ng on 24 April because of injuries; and that, on 30 April,
Appel l ant returned 20 m nutes before the tine the ship was
schedul ed to | eave at 0600.

Accepting the testinony of the Appellant as did the Exam ner,
| agree with the reasons for his conclusions that Appellant was
guilty in both instances.

Wth respect to the first offense, the delegate did not have
the authority to rel ease Appellant fromhis duties on the ship.
Appel lant, who is a seaman with at | east 13 years experience, knew
t hat he shoul d obtai ned such perm ssion fromthe First Assistant
Engi neer who was in charge of the engi ne room wat ch.

Concerning his failure to join, Appellant would not have
m ssed the ship if he had returned on board an hour before the
schedul ed departure tine. This was a requirenent which Appell ant
admtted that he knew.

For these reasons, it is ny opinion that Appellant was not
deprived of due process of law by the |lack of confrontation by
W t nesses and that the allegations are supported by substanti al
evi dence consisting of the | ogbook entries.

Furthernore, Oficial Logbook entries made in the proper
manner may be sufficient in thenselves to support an all eged
of fense even though there is testinony contradictory to the | ogbook
entries.
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The four nonths' suspension is not excessive in view of
Appel lant's prior record which includes two offenses of failure to
join and one offense of failure to performduties.

ORDER

The order of the Exam ner dated at New York, New York on 25
May 1959, is AFFI RVED.

A. C. Rl CHVOND
Vice Admral, U S. Coast Guard
Conmandant

Dat ed at Washington, D.C., this 29th day of Decenber, 1959.

*xx*x%x  END OF DECI SI ON NO. 1129 ****=*
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