Appeal No. 1120 - ARTHUR EARL PENN v. US - 14 October, 1959.

In the Matter of Merchant Mariner's Docunent No. Z-947900 and all
ot her Seanan Docunents
| ssued to: ARTHUR EARL PENN

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1120
ARTHUR EARL PENN

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 11-1.

By order dated 14 August 1958, an Exam ner of the United
States Coast CGuard at Baltinore, Maryland, suspended Appellant's
seaman docunents upon finding himaguilty of m sconduct. The five
speci fications found proved allege that while serving as deck
mai nt enancenman on board the United States SS VENTURA under
authority of the docunent above descri bed, Appellant wongfully
failed to performhis duties on or about 24 May, 31 May, 1 July and
24 July 1958; Appellant wongfully failed to obey a direct order by
the Master on 23 July 1958.

At the beginning of the hearing, Appellant was given a full
expl anation of the nature of the proceedings, the rights to which
he was entitled and the possible results of the hearing. Appellant
was represented by nonprofessional counsel of his own choice. He
entered a plea of not guilty to the charge and each specification.

The I nvestigating Oficer nmade his opening statenent and
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I ntroduced in evidence the testinony of three witnesses - the
Master, Chief Mate and Purser of the ship on the dates all eged.

I n defense, Appellant offered in evidence the testinony of the
Boat swai n and abl e seaman, both nenbers of the crew. Appellant did
not testify.

At the conclusion of the open hearing, the oral argunents of
the I nvestigating Oficer and appellant's counsel were heard and
both parties were given an opportunity to submt proposed findings
and conclusions. The Exam ner rendered the decision in which he
concl uded that the charge and five specifications had been proves.
An order was entered suspending all docunents issued to Appellant,
for a period of two nonths outright and one nonth on twel ve nonths'
probati on.

The deci sion was served on 21 Novenber 1958. A premature
notice of appeal was filed by counsel on 27 October 1958 and
ratified by Appellant by letter dated 11 July 1959.

FI NDI NGS OF FACT

Bet ween 20 May and 25 July 1958, Appellant was serving as a
deck mai ntenanceman on board the United States SS VENTURA and
acting under authority of his Merchant Mariner's Docunent No.
Z-947900.

On 23 May prior to getting under way from Astoria, Oegon, for
Seattl e, Washington, the deck crew had been ordered to commence
securing the ship for sea at 1800. Appellant did not turn to until
1825.

On 31 May at Seattle, the deck crew had been ordered to
comrence securing the ship for sea at 1300. Appellant returned on
board at 1345 and turned to at 1400.

On 1 July at Wlmngton, California, the Chief Mate call ed
Appel lant fromhis roomon five occasions to turn to on deck during
Appel l ant's regul ar working hours from 0800 to 1700.
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On July at Newark, New Jersey, the sailing tinme was posted as
1900. Verbal orders had been issued for the deck crew to secure the
ship for sea at 1800. When Appellant was not on deck by 1830, the
Master and Chief Mate went to Appellant's room and awakened him
The Master ordered Appellant to turn to. Appellant heard and
understood this order but he did not obey it or nmake any reply to
t he Master.

On 24 July while en route from Newark to Baltinore, Appellant
did not turn to during his regular working hours. The Chief Mate
was not able to | ocate Appellant.

Appel | ant has no prior record.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Exam ner. Counsel contends that:

1. Appel | ant was deni ed due process since the specifications
do not state the place of the alleged offenses as
requi red by the regul ations.

2. No entries were made in the Oficial Logbook concerning
the all eged offenses. These incidents were revived by
t he Master because Appellant refused to sign off by
mut ual consent.

3. Except for the incident on 1 July, Appellant was not
required to work because the tines referred to were
out side his regular working hours from 0800 to 1700.

4. The Master condoned Appellant's conduct of 1 July and
prior dates by signing himon for another voyage on 1
July.

5. Concerning 23 July, there is no proof that Appellant
heard the Master's order or was capable of conplying with
it.

6. The Exam ner erred in his evaluation of the testinony
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I ntroduced. The Exam ner was influenced, in reaching his
unj ust deci sion, by the untrue and m sl eadi ng statenents
by the Investigating Oficer in his summation and
rebuttal. These statenents pertaining to the incidents
on 23 and 24 July were either made deliberately or caused
by his lack of experience and know edge.

In conclusion, it is respectfully requested that the
Exam ner's deci sion be reversed and di sm ssed.

APPEARANCE: Walter H Sibley, Union representative of
Basltinore, Maryl and, of Counsel.

OPI NI ON

PART 1.

Al t hough the specifications do not state the place of the

of fenses al |l eged as required by 46 CFR 137.05-10(b)(2), there is no
indication in the record that this error constituted a denial of
due process or resulted in prejudice to Appellant since the

| ocati on of the ship, on each date in question, was clearly brought
cut at the hearing. The Exam ner should have required this
addition to the specifications, in accordance with 46 CFR 137.09-28
(b), when the matter was called to his attention by counsel for the

Appel | ant .
PART 2.

The absence of O ficial Logbook entries in evidence is not
controlling in these proceedi ngs when the allegations are ot herw se
proved by substantial evidence. The Investigating Oficer
i ntroduced the best evidence avail abl e by obtaining the testinony
of the Master and Chief Mate. The Exam ner specifically stated
t hat he accepted the testinony of these two wi tnesses as
constituting substantial evidence to prove the specifications.

Not all of the offenses alleged cone within the scope of
of fenses contained in 46 U S. Code 701 which are required by 46 U.
S. Code 702 to be entered in the ship's Oficial Logbook. In
addi tion, the court decisions, sone of which state that prosecution
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cannot be nmintained unless the incident has been properly | ogged,
refer to prosecutions to exact the penalties prescribed in section
701. This admnistrative, renedial proceeding is an entirely
different type of action.

This action was taken by the Coast Guard after the Master
conpl ai ned about Appellant's conduct. The fact that this conplaint
resul ted because Appellant refused to sign off the ship by nutual
consent is not material to the proof of the specifications. Any
i nplication that these charges were "trunped-up” agai nst Appell ant
seens to be refuted by the absence of evidence directly
contradicting that presented by the Investigating Oficer with

respect to the majority of the five offenses. |In The Sharon
(D. C Vva., 1931), 52 F.2d 481, it was stated:

"The purpose of the statutes * * * [46 U S.C. 701, 702]
* * * s to protect seanen against arbitrary and unwarranted
acts and oppression by the master, not to aid a seanman in
t aki ng advantage of his own w ongdoi ng."

PART 3.

Title 46 U S. Code 673 states that the crew may be required
to work nore than eight hours a day when the additional work is
necessary for the purpose of safety and when maneuvering, shifting
berth, nmooring, or unnooring. Appellant's wtness, the abl e seaman
who was al so the deck union del egate, agreed with the Chief Mate
t hat securing gear and cargo was considered to be "necessary work"
(R 38, 84). Hence, Appellant was required to work overtine
securing the ship for sea on 23 May, 31 May and 23 July. The other
two specifications refer to incidents during Appellant's regqular
wor ki ng hours. .

PART 4.

As stated above, this action was instituted by the Coast Guard
and not the Master of the ship who conplained to the Coast Guard
about Appellant's conduct. A Master has no authority to pardon a
seaman so far as these proceedi ngs are concer ned.

PART 5.
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The Exam ner accepted the testinony of the Master and Chi ef
Mat e that Appell ant was awake when he was ordered to turn to by the
Master (R 30, 73) and that Appellant said nothing (R 53, 67). It
is only logical to assune that he heard the order and that the
woul d then have made known any justifiable excuse which he had for
not conplying with it. Since Appellant did not testify at the
hearing, there is no evidence denying that he heard the order or
stating any reason why he could not obey it.

PART 6.

The record does not indicate that the Exam ner was inproperly
i nfl uenced by the statenents of the Investigating Oficer in his
summation and rebuttal.

Wth respect to Appellant's failure to turn to on 24 July, the
Exam ner repeated the Investigation Oficer's statenent, used in
his closing argunent, that the deck del egate gave testinony
I ndi cating that Appellant was in the nesshall until "about 8020"
(R 145) al though he should have turned to at 0800. It was
reasonable for the Investigating Oficer to argue that Appell ant
was in the nesshall at this tine in view of the deck del egate's
testinmony that he went to bed "about 8:30" (R 100), which tine was
just after Appellant left the nesshall (R 92) "shortly after 8"
(R 101). It was perfectly permssible for an Investigating
Oficer to utilize, in his argunent, such portions of conflicting
evi dence as are nost favorable to his cause.

Concerning the Investigating Oficer's statenent that "all but
Penn" turned to on 23 July, counsel contends that the Master
testified that three other seanen never turned to on this date.

The Master's testinony is that he was told by the Chief Mate that
nei t her Appellant nor his roommate obeyed the Master's order to
turn to on deck (R 67). The Investigating Oficer did not

I nfl uence the Examner in this matter since he found that Appellant
and three other nen did not turn to. |[In any event, this issue is
irrelevant to the proof of the specification.

It appears fromthe record that the statenents reflecting on
the integrity and capability of the Investigating Oficer are
unf ounded.
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CONCLUSI ON

Si nce the specifications are supported by substanti al
evi dence, Appellant's request that the Exam ner's decision be
reversed is denied. The offenses found proved fully justify the
order of suspension inposed.

ORDER

The order of the Exam ner dated at Baltinore, Maryland, on 14
August 1958, is AFFI RVED.

J. A Hrshfield
Rear Admral, United States Coast Guard
Acting Comrandant

Dated at Washington, D. C., this 14th day of Cctober, 1959.
**x**  END OF DECI SION NO. 1120 *****
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