Appeal No. 1100 - A. C. ETHRIDGE v. US - 23 July, 1959.

In the Matter of Merchant Mariner's Docunent No.Z-567190-D2 and all
ot her Seanan Docunents
| ssued to: A C ETHRI DGE

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1100
A. C. ETHRI DGE

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 11-1.

By order dated 3 April 1958, an Exam ner of the United States
Coast Guard at New York, New York, suspended Appellant's seaman
docunents upon finding himguilty of m sconduct. The specification
found proved alleges that while serving as a nessman on board the
United States SS FLYI NG ENTERPRI SE || under authority of the
docunent above descri bed, on or about 17 Novenber 1957, Appell ant
deserted his vessel at Ponce, Puerto Rico.

At the beginning of the hearing, Appellant was given a full
expl anation of the nature of the proceedings, the rights to which
he was entitled and the possible results of the hearing. Appellant
was represented by counsel of his own choice. He entered a plea of
not guilty to the charge and specification.

The I nvestigating Oficer and Appellant's counsel nade their
openi ng statenents. The Investigating Oficer introduced in
evi dence the testinony of the Chief Mate and several exhibits
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I ncluding two certified copies of entries in the ship's Oficial
Logbook. The Investigating Oficer rested his case and counsel
made a notion to dismss on the grounds of failure to nmake out a
prima facie case. After considering briefs submtted by both
parties, the Exam ner denied the notion.

I n defense, Appellant offered in evidence his sworn testinony
and numerous docunentary exhibits. Appellant testified that he
repeatedly conplained to the Chief Mate, for a period of nore than
t hree nont hs, about the pain, headaches and swelling caused by the
i nfection of his right eye; Appellant thought that he was going to
| ose his sight and requested the Master and Chief Mate for nedi cal
treatnent before leaving for New York City, on 16 Novenber 1957,
where he was found unfit for duty two days |ater.

Before the conclusion of the hearing, the oral argunents of
the I nvestigating Oficer and Appellant's counsel were heard and
both parties waived the opportunity to submt proposed findings and
conclusions. The Exam ner rendered the decision in which he
concl uded that the charge and specification had been proved. An
order was entered suspending all docunents, issued to Appellant,
for a period of four nonths on twelve nonths's probation.

The deci sion was served on 3 April 1958. Notice of appeal was
timely filed but Appellant's brief on appeal was not submtted
until April 1959.

FI NDI NGS OF FACT

Between 9 July and 17 Novenber 1957, Appellant was serving as
a nmessnman on board the United States SS FLYI NG ENTERPRI SE |1 and
acting under authority of his Merchant Mariner's Docunent No.
Z-567190-D2. The ship was on a foreign voyage which started at New
York City and was conpleted on 24 Novenber 1957 at New York Cty.

Appel | ant repeatedly conplained to the Chief Mate, about the
pain and swelling caused by an infection in his right eye,
comrenci ng on 1 August and conti nui ng throughout the renai nder of
the tinme during which Appellant remai ned on board. On 1 August,
the Chief Mate diagnosed the ailnent as a sty. He prescribed hot
conpresses and washing the eye with boric acid solution. In
addition to occasional treatnent by the Chief Mate, Appellant
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recei ved professional nedical treatnent for his eye at not |ess
than three different port before he left the ship and flew from
Ponce, Puerto Rico to New York City on 16 Novenber 1957.

The itinerary of the voyage after July and the approxi mate
arrival dates were as follows:

Bonbay 20 August 1957
Si ngapore 10 Sept enber
Hong Kong 16 Sept enber
Yokohama 20 Sept enber
Portl and, Oregon 12 Cct ober

San Franci sco 14 Cct ober

San Juan, Puerto Rico 3 Novenber
Ponce, Puerto Rico 13 Novenber
New York City 24 Novenber

On 30 August at Bonbay, Appellant's right eye was exam ned by
a conpany physician who treated it with an ointnent. Appellant was
declared "fit for duty" although advised to consult a specialist on
arrival in the United States.

On 11 Septenber at Singapore, a physician in the Ophthal mc
Departnent of the General Hospital submtted a statenent that
Appel | ant was suffering fromrecurrent internal hordeolm- a sty or
I nfection of a tarsal (Meibom an) gland of the eyelid. (See
definition p. 8 The doctor incised one swelling on Appellant's
eyelid. He prescribed a nedicine to be used two or three tines
daily and an ointnent to be used once each night. He also stated
t hat Appel | ant needed gl asses for his work. The doctor did not
make any direct statenent as to whether or not he considered
Appellant to be fit for duty.

On 16 Septenber in Hong Kong, Appellant purchased eyegl asses
for 150 Hong Kong dollars. (This anobunt was between 25 and 26
United States dollars.) The record does not disclose that
Appel | ant requested any further exam nation of his right eye in
this port.

Apparently, Appellant did not visit a physician at Yokohans,
Portl and or San Francisco although the record is not clear with
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respect to Yokohama. (There is conflicting testinony between the
Chi ef Mate and Appell ant as to whether he requested nedical
treatnent at Portland and San Franci sco.)

On 12 Novenber at San Juan, Puerto Rico, Appellant's right eye
was exam ned by an opht hal nol ogist of the U S. Public Health
Service. This physician diagnosed the ail nent as consisting of
chal azi on, conjunctival hyperem a (conjunctivitis) and refractive
error. He prescribed an eye sal ve and di scharge Appellant "to
receive further treatnent in New York." The Certificate of Medical
Care states that the patient was "able to resune occupation.”
Appel | ant was given one copy of this certificate on 12 Novenber to
keep for hinself and one or two additional copies which he gave to
t he Chief Mate.

On 13 or 14 Novenber, the ship arrived at Ponce, Puerto Rico.
On Saturday, 16 Novenber, Appellant asked the Chief Mate to pay off
Appel | ant because he was unfit for duty for nedical reasons. The
Chief Mate referred Appellant to the Master who refused to grant
Appel l ant's request to be paid off. Appellant left the ship and
returned shortly thereafter with a person Appellant clained to be
a menber of the U S. Coast Guard but who was not dressed in the
uni form of a Coast Guardsman and was never identified as such to
the Chief Mate or Master. Appellant's demand to be signed off was
repeated to the Master and again refused. Either Appellant did not
request nedical attention ashore or, if he did, the Mster
acqui esced and then Appellant refused to accept it.

Appel | ant next went ashore to the office of the shipowner's
port agent and, at Appellant's request, obtained an $80. 00 advance
of wages to fly to New York City where he lived. Appellant
departed by plane on 16 Novenber | eaving nost of his personal
bel ongi ngs on the ship. The Agent conveyed the information of
Appel l ant's departure to the Chief Mate before the ship got
underway for New York City on the follow ng day, 17 Novenber.
Appel l ant was logged in the ship's Oficial Logbook as a deserter.
The ship arrived in New York on 24 Novenber. Wen Appell ant went
to the ship on 25 Novenber, the Master refused to pay him

On 18 Novenber, Appellant reported to the General Qutpatient
Cinic of the Stapleton Public Health Service Hospital on Staten
| sland where he was declared "not fit for duty," on the basis of
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chronic infection of the conjunctiva of his right eye as well as
smal | cysts and referred to the Eye dinic. The nedical reports in
the record indicate that Appellant's eye was treated only tw ce at
the Eye dinic (on 4 and 19 Decenber) before he was di scharged as
“fit for duty" on 26 Decenber. The treatnent at the clinic

consi sted of the application of salve and washing the eye. The Eye
Cinic diagnosed the trouble as refractive error and
conjunctivitis.

Appel | ant has no prior record with the Coast Guard since first
going to sea in 1946.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Exam ner. Appellant contends that the Examner's decision is
contrary to the facts and the | aw.

The contract created by the Shipping Articles is between the
seaman and the shi powner since the Master acts as the agent for the
owner. A shipowner's port agent has the authority and duty to
arrange for the transportation of ill seanen. Since Appell ant
relied on the consent of the owner's agent at Ponce, Appellant did
not breach his contract of enploynent. Therefore, he was not
guilty of desertion. Appellant's intent not to desert is also
shown by the fact that he left his gear on board the shinp.

In order to prove desertion, it is necessary to show the
absence of justification and a deliberate intention not to return
to the ship's service. The failure of a Master to provide adequate
medi cal attention justifies abandonnment of the vessel. The Chief
Mate adm tted Appellant's continuous history of illness and
conpl ai nts about plains in his eye. On 16 Novenber, Appellant had
justification for |eaving because, regardless of the final nedical
di agnosi s, he reasonably feared that he m ght | ose the sight of his
eye unl ess he pronptly obtained better nedical treatnent than had
been received up to this tine.

It is respectfully submtted that, under these circunstances,
the finding of desertion was w thout foundation and that the charge
shoul d be di sm ssed.
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APPEARANCES.: St andard, Weisberg, Harolds and Mal anent of New
York City by Jack Wi nberger, Esquire, of Counsel.

OPI NI ON

A satisfactory and common definition of desertion by a seaman
I s the abandonnent of duty by quitting the ship before the
term nation of the engagenent, without justification and with the

i ntention of not returning. The Cty of Norwch (CCA, NY.,
1922), 279 Fed. 687. Hence, a necessary elenent of desertion is
the intent to abandon the ship without justification or, in other
wor ds, w thout reasonabl e cause.

For the reasons to be discussed, | agree wth the Exam ner's
concl usions (which reject Appellant's contentions) that the action
of the shipowner's port agent at Ponce did not rel ease Appell ant
fromhis obligations under his contract of enploynent; that
Appel l ant's eye trouble was not justification for his abandonnent
of the vessel; and that Appellant was guilty of desertion.

Wth respect to the question of credibility as between the
conflicting testinony of Appellant and the Chief Mate, the
Exam ner did not nmake a specification finding as to which of these
W t nesses he believed. Nevertheless, the Exam ner substantially
accepted the version presented by the Chief Mate and rejected
Appel lant's conflicting testinony. The Exam ner found that
Appel | ant requested to be paid off on 11 Novenber as testified to
by the Chief Mate (R 13, 38) and corroborated in an entry by the
Master in the Oficial Logbook. The Exam ner said that he was not
convinced of the truth of Appellant's testinony that he was refused
prof essi onal nedical treatnent on that date. Appellant repeatedly
testified that he never asked to be paid off (R 113, 111, 147).
The Exam ner also found that the identity of the person all eged by
Appel l ant to be wearing a Coast Guard uniform (and denied by the
Chi ef Mate) was never established in any nmanner; and rejected
Appel lant's testinony that he intended to return to the vessel (R
102) by concluding that he intended not to return. In finding
t hat Appellant was guilty as alleged, the Examner, in effect, did
not accept Appellant's testinony that "the doctor explained to ne
i n San Juan [12 Novenber] that the eye was too far gone" (R 107);
that the condition of the eye was nuch worse at Ponce on 13
Novenber (R 90); and that Appellant could barely see (R 91). By

file://l/hgsms-lawdb/Users/K nowledgeM anagement...%20R%201079%20-%201278/1100%20-%20ETHRIDGE.htm (6 of 13) [02/10/2011 11:44:46 AM]



Appeal No. 1100 - A. C. ETHRIDGE v. US - 23 July, 1959.

exclusion fromhis findings, the Exam ner rejected Appellant's
testinony that, at Ponce, he requested nedical treatnent prior to
16 Novenber. This was denied by the Chief Mte.

The Exam ner, as the trier of the facts, was in the best
position to judge the credibility of the witnesses. The evidence
as a whol e supports the choices made by the Exam ner invol ving
points of conflicting testinony. A good exanple of the probability
of the inaccuracy of many statenents by Appellant is his testinony
t hat he was not given a copy of the nedical certificate at San Juan
on 12 Novenber (R 109). Later Appellant testified that he found
his copy of the certificate (R 139). Consequently, ny above
findings of fact are in accord with those of the Exam ner wth
respect to such conflicting issues of fact as have been nenti oned.

The circunstances clearly indicate that Appellant left the
ship with the intention of not returning before the end of the
voyage despite the contrary inpression intended to be created by
the fact that he left nost of his personal belongings on board. In
addition to the fact that he requested to be paid off at Ponce,
Appel l ant admtted that the had been told by the Chief Mate that
the ship was going to New York. Since the voyage commenced at this
prot, it was probable that it would end there after arrival from
Ponce. Appellant's testinony that he intended to return to the
ship, presumably at Ponce, is incredible not only because of the
time el enent involved but al so because of the fact that he did not
purchase or obtain sufficient advance of wages fromthe Ponce port
agent to purchase, at a later tinme a return plane ticket to Ponce.
As stated by the Examner, it seens apparent that Appellant had a
definite intent not to return to the ship prior to the conpletion
of her voyage in New YorKk.

Appel lant's first contention on the nerits is that his conduct
was justified because the port agent at Ponce advanced wages to
Appel l ant so that he could take a plane to New York. The evidence
shows that this was done at Appellant's request after his request
to be paid off by the Master was tw ce refused. It has been held
that a port agent does not have any authority or duty to exercise
control over the operation or nmanagenent of the vessel; his only
function is to make contractual arrangenents for the benefit of the

vessel when requested to do so by the Master. Dorn V. Balfour,
GQuthrie and Co. (C. A 9, 1958), 262 F.2d 48. A seanan can be
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di scharged fromthe Shipping Articles only by the Master Hughes

V. Southern Pacific Co. (D.C.N Y. 1918), 274 Fed. 876) or by a
United States Consul as provided for in 46 U S. Code 682. A seaman
Is not guilty of desertion for |leaving his vessel upon advised of

a Consul. The Gty of Mexico (D.C Fla. 1886), 28 Fed. 207.

But Appellant did not followthe |latter procedure. He went to the
port agent and obtained noney for transportation costs. As stated
by the Exam ner, Appellant's experience at sea for nore than ten
years and his failure to informthe Master of the action taken by
the port agent is clear evidence that Appellant knew he was still
bound by the decision of the Master. Therefore, Appellant cannot
be protected against the charge of desertion for this reason both
because, primarily, the agent had no authority to act as he did,
secondarily, Appellant did not innocently place reliance on the

| nproperly assuned authority of the agent.

The main issue in this case is whether the condition of
Appel lant's right eye as such that he was justified in breaching
the Shipping Articles by permanently abandoni ng the vessel.
Appel | ant contends that regardl ess of the final nedical diagnosis,
Appel l ant' s conduct was justified because his eye had not received
adequate nedical attention and it was in such serious condition at
Ponce that Appellant had reasonabl e cause to fear that he m ght
| ose the sight of his right eye. | do not agree that the nedical
treatmrent was i nadequate or that Appellant had reasonabl e grounds
for his fear.

The gi st of the diagnosis contained in the nedical reports is
t hat Appellant's eye trouble was caused by refractive error and
chal azi on (Mei bom an cyst). The refractive error diagnosis sinply
showed t hat Appel |l ant needed eye-glasses. Any difficulty he had in
seei ng was probably due to this condition. Chalazion is a swelling
of the eyelid caused by the retention of secretion in the Mibom an
gl ands of the eyelid whose normal function is to |ubricate the
conjunctiva which is the nucous nenbrane that |ines the eyelids and
covers the exposed portions of the eyeballs. The reports indicate
that this was a chronic condition with Appellant. This infection
caused conjunctivitis (inflanmmtion of the conjunctiva) and sties
(inflanmmation of the Mei bom an glands) with respect to Appellant's
ri ght eye.

The Bonbay, Singapore and San Juan nedical reports indicate
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that this was not such a serious ailnment as to justify as to
justify the abandonnent of the ship by Appellant. Appellant was
not found unfit for duty by any of the three physicians who

exam ned his eye. At Bonbay, it was concluded that Appellant was
“fit for duty." The Singapore report states that Appellant "needs
to wear glasses for his work." The inplication is that he was not
considered unfit to work with eyegl asses which were purchased at
the next port. At San Juan on 12 Novenber, Appellant was given a
copy of the nedical certificate which states that he was "able to
resune occupation.” It is highly unlikely that Appellant did not
see or could not read these quoted words on the certificate, as he
testified, since he admtted that he was able to and did read the
words "to receive further treatnent in New York" appearing on the
sane certificate (R 107). The Singapore and San Juan reports were
made by eye specialists.

Al t hough the New York report states that Appellant was not fit
for duty on 18 Novenber, it is doubtful that this conclusion would
have been reached if Appellant had still been serving on a ship.

It is also noted that the original status of unfit for duty was
based on an exam nation at the General Cinic rather than the Eye
Clinic. This nmedical report contains Appellant's hone address in
New York City but does not refer to the FLYING ENTERPRISE I1. |If
t here was any change in the condition of Appellant's eye between
the tinme of the exam nation at San Juan on 12 Novenber and at New
York on 18 Novenber, the respective nedical reports indicate that
it was for the better. The diagnosis at San Juan was chal azi on,
conjunctivitis and refractive error while at New York, the

di agnosis by the Eye dinic was only conjunctivitis and refractive
error.

In addition, the treatnment received in New York appears to
have been neager in conparison with Appellant's repeated
protestations of pain and fear of |loss of sight. According to the
medi cal report, Appellant was treated at the Eye Cinic only tw ce
(4 and 19 Decenber) before being discharged on 26 Decenber. This
I s accepted as the extent of the treatnent since counsel for
Appel | ant expressed his desire to rely on the nedical report for
such dates rather than Appellant's nenory (R 137). Appellant did
not keep an appointnent at the Eye Cinic on 11 Decenber due to the
comencenent of this hearing on the sane date. No request was nade
to adjourn the hearing so that Appellant could keep this
appoi ntnent. The only evidence as to the type of treatnent is
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Appel lant's testinony that it consisted of washing the eye and
applying salve (R 135). This was substantially the sane treatnent
t hat had been prescribed since the outset of the ail nent.

Ext ensi ve reference has been made to the nature of Appellant's
eye infection and its treatnment in order to provide the best basis
contained in the record for evaluation of Appellant’'s nunerous
conplaints. Al of the above factors reflect unfavorably upon the
authenticity of Appellant's repeated conplaints and his stated
reason for finally abandoning the voyage on 16 Novenber. In turn,
this indicates the answer to the question ( which renains
unresolved in the findings of fact above) as to what extent, if
any, Appellant requested nedical attention at Portland and San
Francisco in COctober. Since the nedical reports show that the
condition of Appellant's eye was at | east no worst on 18 Novenber
(New York) than on 12 Novenber (San Juan) when Appel | ant was
considered fit for duty, there was no justification, in fact, for
his | eaving the vessel on 16 Novenber or reasonable grounds for him
to |l eave on the pretext that the nedical treatnent received was
| nadequate. This is enphasized by the fact that Appellant had nade
no request to be paid off prior to 16 Novenber. On the latter
date, the Master woul d have been justified in denying a request for
further nedical treatnent ashore in view of the recent report of 12
Novenber and the inpending departure for New York. Due to the
apparent consistency of Appellant's condition between 12 and 18
Novenber, this situation is not materially different than in the
case where a seanan had been exam ned by a physician and found fit

for duty before he left the ship on the sane day. Ex Parte:

John D. Barnes (D.C.Mss.), 1954 A MC. 2168. In concluding that
Barnes was guilty of desertion, the Court stated that he had been
attenpting for sonetine either to be classed as physically unfit
for sea or to desert the ship. This is entirely different than a
case where the seaman was exonerated because he was hospitalized
ashore after getting a hospital certificate fromthe Mster.

MIler V. United States (D.D.S.D.N. Y.), 1943 A MC 854.

Appel | ant' s conduct when he arrived at New York indicates the
| ack of urgency considered to be involved even in his own m nd.
Al t hough he visited the Public Health Service Hospital on 18
Novenber, the record does not disclose that he was exam ned at the
Eye dinic prior to 4 Decenber. This was ten days after the ship
arrived in New York: Appellant nust have anticipated the ship's
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arrival since he tried to get paid by the Master on 25 Novenber.
Apparently, the latter function was nore i nportant to Appell ant
than the treatnment of his eye although he clains to have been
fearful of losing the sight in it on 16 Novenber - al nost three
weeks before he went to the Eye dinic in New York. Certainly,
Appel | ant coul d not have honestly thought that the condition of his
eye was very serious either when he left Ponce or after he arrived
I n New Yor k.

No other case nore simlar to this one than the Barnes
deci sion, supra, has been submtted or can be |ocated in the
reported cases. In an unreported decision dated 14 May 1958, the
U S Dstrict Court for the Western District of Washington State,
Northern Division,found that a seaman refused to accept the
Master's offer of adequate nedical treatnent for his bl oody,
protrudi ng henorrhoids and held that the seaman's act of
repudi ating his contract of service, the Shipping Articles, by
| eaving the ship at Guam was one of the nobst inexcusable ship

desertions ever called to the attention of the Court. Strong V.

United States. An Examner's order of revocation of a seaman's
docunent was affirnmed on appeal because he |left a ship at Naples
after a conpany physician prescribed rest and anot her | ocal doctor
suggest ed that Appellant be hospitalized in Commandant's Appeal
Decision No. 447. 1In the latter case as in the one under

consi deration, the seaman was not hospitalized after deserting the
shi p.

The case cited by Appellant are not in point. Sherwood V.

Mcl ntosh (D.C. Me., 1826), Fed. Cas. No. 12,778 does not pertain,

as Appellant contends, to the failure of a seanman to receive proper
attention; but rather it states that a seaman is justified in

| eavi ng the vessel through fear induced by cruel treatnent (severe
injuries) and threats by the Master. The report in the case of

Barron V. Locke (D.C. 1850), Fed. Cas. 1054 states that

si ckness was an excuse for a seanman to | eave the vessel when the
evi dence showed that he was sick and "unable to be on board.” No
details as to the extent of the sickness are contained in the
report. But the words "unable to be on board" seemto inply that
t he seaman becane too sick to be expected to return on board and,
therefore, he left the ship in the since that he was not on board
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when she sailed. The case presently under consideration does not
fall into the category of either of these two cases.

The desertion of a ship by a seaman has al ways been regarded
by the maritine |aw as very serious m sconduct. According to the
strict standards whi ch have been set by the courts to justify an
abandonnent of the vessel by a nenber of the crew, it is ny
concl usion that Appellant was guilty of desertion. The courts
attach great weight to the binding effect of Shipping Articles and
state that it is a contract which should be lived up to

scrupul ously by both the owner and seaman. Rees v. United

States (C.C A 4, 1938), 95 F.2d 784. This is why a seaman m ght
nore readily be declared under unfit for sea duty when he is not
serving under articles than when he is. Conpliance with the
contract of enploynent is required to pronote safety at sea. This
factor is affected by desertion not only because it is an

I nfraction of discipline which nust be maintained at a high |evel
on board ship but al so because the proper operation of a ship is

i npaired to sone extent when it is undermanned in any respect.

Appel | ant had every opportunity to obtain wtnesses to support
his version but not a single one appeared at the hearing. Wen
guestioned by his counsel about the matter of requesting a further
adj our nnent to subpoena w tnesses, Appellant answered that he did
not want to make this request of the Exam ner (R 144).

After considering, as matters of mtigation, Appellant's prior
clear record and the fact that Appellant's eye infection caused him
sone pain and annoyance, the Exam ner inposed the order of four
nont hs' suspension on twelve nonths' probation. It is also of sone
m nor degree of inportance that the ship was relatively close to
the United States and not far fromthe end of her voyage at the
time of Appellant's desertion. Nevertheless, this conpletely
probationary suspension is considered to be lenient in the face of
proof of the allegation of desertion outside of this country.

ORDER

The order of the Exam ner dated at New York, New York, on 3
April 1958, is AFFI RVED.
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A. C. R chnond
Vice Admral, United States Coast Guard
Conmandant

Dat ed at Washington, D.C., this 23rd day of July, 1959.

*rxxx END OF DECI SION NO. 1100 ****=*
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