Appeal No. 1096 - JOHNNIE CHEATHAM v. US - 4 May, 1959.

In the Matter of Merchant Mariner's Docunment No. Z-929599
and All O her Seaman Documents

| ssued to: JOHNNI E CHEATHAM

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1096
JOHNNI E CHEATHAM

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 11-1.

By order dated 28 February 1958, an Exam ner of the United
States Coast CGuard at Corpus Christi, Texas revoked Appellant's
seaman docunents upon finding himaguilty of m sconduct. The
specification alleges that while serving as a nessnan on board the
United States SS THOMPSON LYKES under authority of the docunent
above descri bed, on or about 20 February 1958, Appellant assaulted
and battered Steward Pio Espirito by striking him

After considering the evidence which consisted of testinony of
t he Appellant, the Steward and several other nenbers of the crew,
t he Exam ner rendered the decision in which he concluded that the
charge and specification had been proved. An order was entered
revoki ng all docunents issued to Appellant.

FI NDI NGS OF FACT
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On 20 February 1958, Appellant was serving as a nmessman on
board the United States SS THOVMPSON LYKES and acting under
authority of his Merchant Mariner's Docunent No. Z-929599 while the
ship was in the port of Corpus Christi, Texas.

On this date, Appellant pushed Chief Steward Pio Espiritu
during in the galley concerning the whereabouts of Appellant's
overtime slip. The Steward did hot fall down but his back struck
a piece of galley equipnment as a result of the shove by Appell ant.
No injuries to the Steward were discernible at the tinme of the
hearing two days | ater.

On the request of the Steward, the Junior Third Mate cal |l ed
the | ocal police and Appellant was fined ten dollars for this
of f ense.

Appel lant's prior record consists of a six nonths' suspension
| nposed on 20 February 1958 for brandishing a knife in a
t hreat eni ng manner on 19 February 1958. The Steward was one of the
several w tnesses who appeared agai nst Appellant at the hearing for
this of fense.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Exam ner. Appellant contends that he did not push the Steward
until he used abusive | anguage. Appellant thought that the
argunent had changed its course and he commtted this mld assault
wi t hout further reflection. Appellant feels that he should be
found not guilty and his docunent returned.

OPI NI ON

The Exam ner found that the specification was proved to the
extent that Appellant either pushed or slapped the Steward and this
force caused himto cone into very slight contact with sonething in
the galley. The Steward testified that he fell to the deck when he
was pushed or sl apped by Appellant and then latter repeatedly
ki cked the Steward causing painful injuries which were treated by
a physician ashore. Appellant testified that he nerely pushed the
Steward, he did not fall to the deck, and he was not kicked by
Appel lant. No other eyewtnesses to the incident testified at the
hearing. The only additional, material finding by the Exam ner was
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t hat Appellant did not kick the Steward. The Exam ner also inplied
that he did not think that the Steward fell to the deck. Thus, the
Exam ner substantially rejected all of the Steward's testinony on

t hese i ssues except that he was pushed or sl apped by Appellant and
accepted the latter's testinony with the reservation by the

Exam ner as to the exact manner in which Appellant physically
contacted the Steward.

In view of these strong indications that the Exam ner, as the
trier of the facts who observed the deneanor of the w tnesses,
consi dered Appellant's testinony to be nore credi ble than that of
the Steward, nmy above findings of fact, adopt Appellant's version
t hat he pushed the Steward with insufficient force to cause nore
than very mnor injuries, at nost, when he struck sone object as a
result of the force of the shove. Wen the Steward' s shoul der and
back were exam ned at the hearing on 22 February, the alleged
I njuries were not discernible. The ten-dollar fine inposed by the
| ocal authorities also denotes that the Steward was not seriously
I nj ured.

Appel l ant admts that he shoved the Steward but the
circunstances indicate that the battery was a very mld one, as
cont ended, which does not justify the order of revocation despite
the simlar offense on the preceding day. On the basis of ny prior
deci sions on appeal, the present offenses would call for a
suspensi on of not nore than three nonths if it were an isol ated
incident. But since it occurred so shortly after the offense of 19
February, it is nmy opinion that the fairest dispositionis to
nodi fy the order to a suspension of six nonths to comrence running
after the conpletion of the six nonths' suspension for the prior
of f ense.

ORDER

The order of the Exam ner dated at Corpus Christi, Texas, on
28 February 1958, is nodified to provide for an outri ght suspension
of all Appellant's docunents for a period of six (6) nonths.

As so MODI FI ED, said order is
AFFI RVED.
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A. C. Rl CHVOND
Vice Admral, United States Coast CGuard
Conmandant

Dat ed at Washington, D.C., this 4th day of My, 1959.

*xxxx  END OF DECI SION NO. 1096 *x****
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