Appeal No. 1095 - WILLIAM CLAY GARRET v. US - 22 April, 1959.

In the Matter of Merchant Mariner's Docunent No. Z-338215 "R' and
all other Seanan Docunents

| ssued to: WLLIAM CLAY GARRETT ( Abl e Seanan)

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

1095

W LLI AM CLAY GARRET

I N THE MATTER OF

MERCHANT MARI NER S DOCUMENT
No. Z-338215 "R
AND ALL OTHER SEAMAN DOCUMENTS

| ssued to: WLLIAM CLAY GARRETT
(Abl e Seanman)

MERCHANT MARI NER' S DOCUMENT
No. Z-447867-D1
AND ALL OTHER SEANMAN DOCUMENTS

| ssued to: DAVID Rl CHARD MJUELLER
(Ordi nary Seanan)
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MERCHANT MARI NER S DOCUMENT
No. Z-744043-D1
AND ALL OTHER SEAMAN DOCUMENTS

| ssued to: CHESTER L. LI GHTBODY
(G ler)

These appeal s have been taken in accordance with Title 46
United States Code 239(g) and Title 46 Code of Federal Regul ations
137.11-1.

By separate orders dated 25 April 1958 at New Ol eans,
Loui si ana, an Exam ner of the United States Coast Guard revoked
Appel | ants' seanen docunents upon finding themguilty of
m sconduct. |In each case, the specifications found proved all ege
that while serving in the capacities indicated above on board the
United States SS LA BREA HI LLS under authority of the respective
docunents above described, on or about 1 February 1958, Appellants
I ncited nmenbers of the Deck Departnent to disobey a |awful order of
the Chief Mate to turn to; and Appellants assenbled wth other
menbers of the crewin a nmutinous manner. A third specification
found proved in the cases of Garrett and Mueller alleges that, on
the sane date, they refused to obey a | awful order of the Chief
MVat e.

Al parties agreed to a hearing in joinder rather than to
conduct three separate proceedings. At the beginning of the
hearing, the Appellants were given a full explanation of the nature
of the proceeding , the rights to which they were entitled and the
possible results of the hearing. Appellants were represented by
counsel of their own choice. Each Appellant entered pleas of not
guilty to the charge and specifications.

The I nvestigating Oficer nade his opening statenent. He then
I ntroduced in evidence the testinony of the First and Second Mates,
an entry in the ship's Oficial Logbook relating to the incident in
guestion, and the Shipping Articles for this particul ar voyage.
The Master's testinony was admtted in evidence after his oral
deposition was taken as a witness called by the Exam ner. A
stipulation was entered as to the testinony a union Patrol man woul d
have given if he had been called as a w tness.
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I n defense, counsel for the Appellants offered in evidence
only an agreenent nmade on 2 February 1958 between the shi powner and
the union tending to exonerate the crew nenbers from bl ane.

At the conclusion of the hearing, the oral argunents of the
| nvestigating Ofice and Appell ants' counsel were heard and the
parties were given an opportunity to submt proposed findings and
concl usions. The Exam ner rendered the decision in which he
concl uded that the charge as to each Appellant had been proved by
proof of the respective specifications. An order was entered
revoki ng all docunents issued to Appellants.

FI NDI NGS OF FACT

During a voyage conmmenci ng on 23 January 1958, Appellants were
serving in their respective capacities on board the United States
SS LA BREA HI LLS and acting under authority of their Merchant
Mariners' Docunents. On this date, they signed Shipping Articles
at Portsnmouth, New Hanpshire for a foreign voyage to "one or nore
U S ports in the Gulf of Mexico and/or one or nore Caribbean ports
and such other ports in any part of the world as the Master nay
direct, and back to a final port of discharge in the United States,
for atermof tine not exceeding two (2) cal endar nonths".

| ncluded in the Shipping Articles was the statutory
requi renent (46 U. S. Code 713), under the Scal e of Provisions, that
each nenber of the crew would be allowed five quarts of water on
every day of the week. This statute also permts that "any other
stipulations may be inserted to which the parties agree, and which
are not contrary to law'. 1In the blank space provided on the
Shi pping Articles for any such additional stipulations or
agreenents between the Master and the crew, there was no reference
to the water to be furnished the crew but there was typed in two
agreenents which pertained to other unrelated matters.

Prior to the signing of the Shipping Articles on 23 January,
t here was sonme di scussi ons between the Master and a uni on Patrol man
(as well several crew nenbers) about the installation of electric
drinking fountains or water coolers on board the ship. This cane
about because the water fromthe old cooler on the ship was not
properly cool ed since the coil systemused for this purpose has
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becone defective and had to be detached fromthe ship's
refrigeration plant in order not to endanger the effectiveness of
the refrigeration systemfor other purposes. The Master tel ephoned
the ship's agent and he prom sed to purchase three electric water
coolers to be place on board the ship as soon as possible; but the
agent stated that he could not say when the cool ers would be

i nstall ed because it was not known which one of two alternative

| oadi ng ports the ship would go to form Portsnouth. The Master
explained this the union Patrol man who was acting as the
representative of the crew In effect, it was understood and
agreed between themthat the water coolers would be installed on
the ship as soon as practicable. This was a conpletely oral
agreenent which was not reduced in witing as part of the Shipping
Articles or otherwise. After this, the three Appellants and ot her
menbers of the crew signed the Shipping Articles. [In the
meanwhi l e, the Master ordered an extra 600 pounds of ice to cool
the drinking water on the ship.

The LA BREA HILLS got underway from Portsnouth with orders to
head for Good Hope, Louisiana, unless diverted to the alternate
port, in order to |load aviation gasoline as Mlitary Sea
Transportation Service cargo. No further orders were relayed from
MS.T.S. prior to docking at Good Hope about 2000 on 30 January.
The shi powner had purchased the three water coolers in New YorKk.
They were not sent to Good Hope because the purchasing agent did
not know whet her or not the ship would be diverted fromthis port.

The sailing board was posted showi ng that the ship was
schedul ed to depart Good Hope at 2355 on 31 January. No conpl aint
had been received fromthe crew prior to 2345 on the latter date
when the Master told the Chief Mate to call all hands for
undocki ng. The seanen were permtted 15 mnutes to go to their
stations. The word was passed by a seaman on watch. The three
Appel | ants returned on board at 2400. Since the crew nenbers were
not at their nooring stations by 0005, the Chief Mate went aft to
the crew s nesshall to | ook for the Boatswain and saw that the Deck
Departnent and other nenbers of the crew were assenbl ed there.

Upon inquiring, the Chief Mate was told by Appellant Garrett, an
abl e seaman, who was addressing the crew nenbers, that the crew was
havi ng a union neeting and that they would not turn to. The Chief
Mate infornmed the Master of the situation. The Master and the
ship's agent went to the nesshall at 0010. The Master ordered the
crewto turn to. In reply, Appellant Lightbody, an oiler, told the
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Master that the crew woul d deci de whether they would sail the ship.
The Master said they would be charged if they refused to turn to.

At this point, Appellant Garrett, who had been addressing the
assenbl ed crew nenbers, nade a sarcastic remark to the Master about
interfering wwth the union neeting. Appellant Mieller, an ordinary
seaman, was present at this neeting. The Master and Agent then

| eft the nesshall.

About 0030, Appellants Lightbody and Miel |l er and one ot her
crew del egate reported to the Master that the crew refused to sai
Wi t hout running ice water on board. After 30 m nutes discussion,
t he del egates agreed to resubmt the matter for further
consi deration by the crew nenbers. At 0230, Appellants Lightboby
and Muel ler reported to the Master that the crew s deci sion
remai ned unchanged. At 0300, the Chief Mate and Second Mate,
acting on orders fromthe Master, contacted each nenber of the Deck
Departnent and ordered themindividually to turn to w thout
results. Appellants Lightboby and Miull er acconpani ed the two mates
and shouted at the seanen not to obey the orders to turn to. In
t he confusion, the Chief Mate was jostled or pushed by the two
Appel lants in their eagerness to arouse the crew nenbers agai nst
the orders given to them Appellant Lightbody was the only nenber
of the Engi ne Departnment who refused to turn to. Appellant Garrett
was standing his 12 to 4 watch on deck but he refused to obey a
direct order to turn to at his nooring station.

Shortly before 0400, the Master tel ephoned the Coast Guard and
was told that an investigating officer would be on board at 0800 on
1 February. At 0400, a deck delegate inforned the Master that the
crew woul d sail the ship. The Master decided to await the arrival
of the investigating officer who arrived as schedul ed and commenced
the investigation which resulted in these charges.

The Master turned over his conmand and left the ship on 2
February. The chief Mate also |eft the ship before her departure
on the norning of 3 February. On 2 February, the shi powner entered
I nto an agreenent, with the union, which tended to exonerate the
t hree Appellants and provided for paynent of their wages for not
nore than six nonths in the event their docunents were suspended or
revoked as a result of this incident. The three Appellants sailed
with the ship.
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The three electric water coolers were placed on board the ship
upon her return to Lake Charles, Louisiana on 21 February 1958.

The Appel lants have no prior records with the Coast Guard.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Examiner. It is contended that:

Point |I. The Evidence shows that the orders of the Chief
Mate to turn to were not |awful orders because the Master had
breached t he agreenent by which he induced the crewto sign the
Shipping Articles. The Master prom sed to obtain water cool ers at
Good Hope when he knew that the prom se would not be fulfilled.
This was a fraudulent m srepresentation in violation of 18 U S. C
2194 (inducing service of seanen on ships by representati ons known,
or believed, to be untrue) which released the crew fromthe terns
of the Shipping Articles.

Point Il. There is no evidence in the record to show t hat
t he Appellants either incited any nenber of the crew to di sobey the
order of the Chief Mate or assenbled in a nutinous manner. The
coll ective decision of the crewnot to turn to was nade at a
nmeeting which started before the Appellants returned on board at
2400 and the latter three crew nenbers only acted to carry out the
deci sion reached at the neeting.

In conclusion, it is prayed that the orders of revocation be
reversed; or, alternatively, nodified to a suspension due to the
mtigating circunstances.

Appear ances: Mandel | and Wi ght of Houston, Texas By Ben N
Ranmey, Esquire, of Counsel

OPI NI ON

It is ny opinion that the charges and specifications were
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properly found proved by the Exam ner as to each Appellant, except
t hat Appel | ant Li ght body was not charged with the of fense of
refusing to obey a | awful order.

PO NT |

Considering the record fromthe nost favorable point of view
to the Appellants, | do not think that there is evidence to support
the proposition that the Master induced the crew to sign the
Shi pping Articles by promsing to obtain electric drinking
fountains at Good Hope when he knew, or believed, that this
representation was untrue. Such a fraudulent m srepresentation
woul d constitute a violation of 18 U S. C. 2194 as Appellants
contend. The courts have held that the Shipping Articles
constitute the contract of enploynent by which the ship and crew

are bound when the Articles are not in violation of |aw (The

Seatrain New Oleans (C C A 5, 1942), 127 F. 2d 878); and that
representati ons made before the Shipping Articles are signed becone
nerged in the Articles so that oral prom ses can have no | egal

effect. Foreman v. J. M Benas and Co. (D.C. NY., 1917), 247
Fed. 133. This is qualified to the extent that the witten
contract, as evidenced by the Articles of the ship, can be changed

by parol evidence if fraud is clearly established. The UCAYALI
(D.C. NY., 1908), 164 Fed. 897. Hence, in the case under

consi deration, the prom se which the Master nmade prior to the
signing of the Shipping Articles by the crew nust be considered to
have becone nerged with the Articles and to have no effect unless
It was a fraudul ent inducenent by the Master.

For two reasons, | do not think that any such deceit was
practiced by the Master. First, as indicated in the above
findings of fact, the evidence dose not support the contention that
the Master specifically prom sed to have the water coolers put on
board at Good Hope. The Master's testinony was that he told the
union Patrol man the matter woul d be taken care of as soon as
possi bl e but this, of course, was dependent upon shi pping the
coolers from New York after it was known where the vessel would be.
The stipulation as to what the Patrol man woul d have given as his
testinony reads as foll ows:

before the said Article had been executed by the
menbers of the crew, an agreenent was reached between the
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Master, Patrol man Grandy, and the nenbers of the crew, that
wat er coolers would be installed aboard the SS BREA HI LLS at
t he southern end of her voyage."

The neaning of this stipulation is not clear and is further
confused by the fact that at the request of the Investigating

O ficer, the words "and before she went foreign", which appeared at
the end of the above stipulation as originally offered by the
Appel | ants' counsel, were deleted. (R 33-4). Hence, it is
reasonable to accept the testinony of the Master on this point, as
did the Exam ner, since it is not inherentl inprobable and there is
not hing concrete in the record to the contrary. Even if the
stipulation stated what the Appellants contend it neans, it would
not have to be accepted as concl usive over the Master's testinony.

See Goess v. Lucinda Shops(C. C A 2, 1937), 93 F. 2d 449.

My second reason for believing that there was no fraud
i nvolved is that regardl ess of what precise pronm se was nade as to
the water coolers, there is no substantial evidence in the record
to show that the Master nmade a prom se whi ch he knew or believed
woul d not be carried out. The Master's contacting of the agent
while the ship was at Portsnouth indicates an honest effort to do
sonet hi ng about the situation. There was nothing witten into the
shi pping Articles about the water fountains although, as pointed
out above, other stipulations were typed in the bl ank space
provi ded for such purposes on the Shipping Articles form The
Articles nerely provide for five quarts of water for each crew
menber on every day of the week as required by statute (46 U. S
Code 713). The agreenent of 2 February between the shipowner and
t he uni on cannot be used as an adm ssion of fraud because it was
stipulated, w thout contradiction, that the owner's agent said this
agreenment was entered into by the owner in order to have the vessel
sail on 3 February (R 34). The renoval of the Master and Chi ef
Mate fromthe ship also indicates only additional efforts on the
part of the shipowner to avoid further delays in getting the ship
under way.

For these reasons, the prom se concerning the water coolers
did not have any effect on the terns of the Shipping Articles.
Therefore, the orders delivered by the Chief Mate were | awf ul
orders. In the absence of fraud or resulting unseaworthi ness the
vessel, the crew would have been Iimted to | awful neans to enforce
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such a prom se as the Appellants contend was nmade, even if it had
been witten into the Shippin Articles. See Commandant's Appeal
Deci sion No. 1008, in 958 A .M C. 1546 at 1558, 156 Thus, the
failure to obey orders would not have been justified unless the
Articles provided for the termnation of the voyage if the prom se
were not ful fill ed.

Point I1.

The above findings of fact, which are based on substanti al
evi dence contained in the hearing record, show that the Appellants
assenbled in a nutinous manner and incite nenbers of the Deck
Departnent to disobey a | awful order.

Al t hough the Appellants did not return on board until 2400,
t he evidence shows that they were all three present at the union
neeting in the nesshall when the Master went aft at 0010. The
aftermath of this neeting makes it perfectly clear that the union
nmeeti ng was nuti nous assenbly to deprive the Master of his
authority and command within the neaning of the Mutiny Statutes, 18
U. S. Code 2192-3. The reasons for this conclusion are fully set
forth in Commandant's Appeal Decision No. 1008 at 1958 A.M C.

1546 to 1562. The Appell ants concede, on appeal, that they were in
full accord with the decision reached at the neeting.

In fact, the evidence shows that the three Appellants were
I nstrunmental in urging on the nenbers of the Deck Departnent to
di sobey the Iawful orders of the Chief Mate. Appellant Garrett was
addressing the crew at the union neeting when Chief Mate went aft
0005 after the word had been passed to turn to. Appellant Garrett
told the Chief Mate that the crew would not turn to and Garrett
still had the floor when the Master went aft a few mnutes |ater.
In view of this and his subsequent refusal to obey a direct order
to turn to at his nooring station, the only logical conclusion is
t hat Appellant Garrett was exhorting the crew nenbers at the union
meeting to di sobey the orders of the Chief Mate. At 0300, while
Garrett was standing his watch, Appellants Mieller and Lightbody
acconpani ed the Chief Mate when he ordered each nenber of the Deck
Departnment individually to turn to. At his tinme, the two
Appel | ants shouted at the seanen not to obey the orders. It is ny
opi nion that these acts by the three Appellants were clear
I nstances of inciting the nmenbers of the crew to disobey the |awful
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orders of the Chief Mate in violation of 18 U S. Code 2192. The
of fense was aggravated by the fact that the Chief Mate was jostl ed
or pushed by the two Appellants who went with himat 0300.

As stated by the Exam ner, the Appellants flagrantly
di sregarded their obligation under the Shipping Articles. The
facts show that they not only acted to carry out the unlaw ul
deci sion reached at the neeting but that they individually were
ringl eaders either at arriving at the decision or seeing to it that
t he deci si on was not changed, or both.

CONCLUSI ON

The orders of revocation will be nodified in view of the
Appel | ants otherw se clear records. Appellant Lightbody's is not
considered to be materially |less than that of the other two sinply
because he was not charged with refusal to obey a | awful order.

ORDER

The orders dated at New Ol eans, Louisiana, on 25 April 1958,
are nodified to provide for a suspension of twelve (12) nonths of
t he docunents of each Appellant. As so nodified, the orders
are AFFI RVED.

/s/A. C. R chnond
Vice Admral, U S. Coast Guard
Conmandant

Dated at Washington, D. C, this 22nd day of April, 1959.
***x*  END OF DECI SION NO. 1095 ****x*
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