Section II
Guilty Plea Inquiry
2–2–1.  GUILTY PLEA INTRODUCTION

MJ:  (Accused), we will now discuss your plea(s) of guilty.  The court can only accept your guilty plea(s) if you understand their meaning and effect.  If at any time you have questions or wish to talk with your defense counsel, tell your counsel, and we will take a break.  
MJ:  A plea of guilty is the strongest form of proof known to the law.  Based on your plea(s) of guilty alone, without receiving any evidence, this court can find you guilty of the offense(s) to which you are pleading guilty. Your plea(s) of guilty will not be accepted unless you understand that by pleading guilty you are admitting your guilt as to each and every element of the offense(s) to which you are pleading guilty.  Do you understand?
ACC:  (Responds.)

MJ:  The court will only accept your plea(s) of guilty if you are pleading guilty because you are in fact guilty and because you believe you are guilty.  If you do not believe you are guilty, then you should not plead guilty for any reason.   Even if you believe you are guilty, you still have a legal and moral right to plead not guilty. If you were to plead not guilty, then you would be presumed under the law to be innocent, and only by introducing evidence and proving your guilt beyond a reasonable doubt could the government overcome this presumption of innocence.  Do you understand this?
ACC:  (Responds.)

MJ:  By pleading guilty, you give up three important rights (but you give up these rights only with respect to the offenses to which you have pled guilty).

First, the right against self-incrimination, that is, the right to say nothing at all about the offenses to which you have pled guilty.

Second, the right to a trial of the facts by this court, that is, your right to have this court-martial decide whether or not you are guilty based upon evidence the government would present and on any evidence you may introduce.

Third, the right to be confronted by and cross-examine any witness called against you and to call witnesses in your own defense. 

Do you have any questions about any of these rights?

ACC:  (Responds.)

MJ:  Do you agree to give up these three rights with regard to the offense(s) to which you have pled guilty and answer the court’s questions?

ACC:  (Responds.)

MJ:  Do you understand that by pleading guilty, there will not be a trial of any kind as to the offense(s) to which you have pled guilty?

ACC:  (Responds.)

MJ:  (Accused), have you had enough time to discuss your case with your 

counsel?

ACC:  (Responds.)

MJ:  Do you believe that your counsel’s advice has been in your best interest?

ACC:  (Responds.)

MJ:  Are you pleading guilty freely and voluntarily?

ACC:  (Responds.)

MJ:  Has anyone threatened or forced you to plead guilty? 

ACC:  (Responds.)
MJ:  In a moment, you will be placed under oath, and we will discuss the facts underlying your plea(s) of guilty.  If what you say is not true, your statements may be used against you in a prosecution for perjury or false statement.  Do you understand that? 
ACC:  (Responds.)

(MJ:  Your plea of guilty to a lesser included offense may also be used to establish certain elements of the charged offense, if the government decides to proceed on the charged offense.  Do you understand this?
ACC:  (Responds.))

MJ:  In addition, the government may ask that your answers be used against you in determining your sentence.  Do you understand that your answers may be used as evidence against you during the sentencing portion of trial?
ACC:  (Responds.)

MJ:  (Accused), please stand, face the trial counsel, and raise your right hand.  (Trial counsel), please administer the oath to the accused.
TC:  __________, do you (swear) (affirm) that the statements you are about to make shall be the truth, the whole truth, and nothing but the truth (so help you God)?

ACC:  (Responds.)
MJ:  Is there a stipulation of fact?
TC:  (Yes) (No), Your Honor.

NOTE:  If no stipulation exists, go to paragraph 2-2-3, GUILTY PLEA FACTUAL BASIS.  If a stipulation exists, continue below.
2–2–2.  STIPULATION OF FACT INQUIRY

MJ:  Please have the stipulation marked as a Prosecution Exhibit, present it to me, and make sure the accused has a copy.
MJ:  _(Accused), I have here Prosecution Exhibit __ for Identification, a stipulation of fact.  Did you sign this stipulation?
ACC:  (Responds.)

MJ:  Before signing the stipulation, did you read it and discuss it with your counsel?
ACC:  (Responds.)

MJ:  Do both counsel agree to the stipulation and that your signatures appear on the document?
TC/DC:  (Responds.)

MJ:  (Accused), a stipulation of fact is an agreement among the trial counsel, your defense counsel, and you that the contents of the stipulation are true.  If the stipulation is entered into evidence, those facts cannot be contradicted by you or the government.  You have the absolute right not to enter into this stipulation,   and the Court will not accept it without your consent.  Do you understand that?
ACC:  (Responds.)

MJ:  Has anyone forced or threatened you to agree to this stipulation?
ACC:  (Responds.)

MJ:  If I admit this stipulation into evidence, it will be used in two ways.  First, I will use it to determine if you are, in fact, guilty.  Second, I will use it in determining your sentence.  (Explain any other use if raised in the stipulation).
Do you understand and agree to these uses of the stipulation?
ACC:  (Responds.)

MJ:  Do both counsel also agree to these uses?
TC/DC:  (Responds.)

MJ:  (Accused), a stipulation of fact ordinarily cannot be contradicted.  If it should be contradicted after I have accepted your guilty plea, I will reopen this inquiry.  You should, therefore, let me know if there is anything whatsoever you disagree with or believe to be untrue.  Do you understand that?
ACC:  (Responds.)

MJ:  (Accused), Did you read this stipulation thoroughly and discuss it you’re your counsel before your signed it?

ACC:  (Responds.)

MJ:  (Accused), is everything in the stipulation true and correct?
ACC:  (Responds.) 
NOTE:  The MJ should read the stipulation and be alert to resolve inconsistencies between what is stated in the stipulation and what the accused says during the providence inquiry.
MJ:  (Give me a moment to) (I have) read PE-__ (before coming on the record).
MJ:  (Accused), is there anything in the stipulation that you do not wish to admit is true?

ACC:  (Responds.)
MJ:  Defense Counsel, is there any objection to Prosecution Exhibit ___ for identification?
DC:  (Responds.)

MJ:  Prosecution Exhibit ___ for ID, the stipulation of fact, is admitted into evidence subject to my acceptance of the accused’s guilty plea. 

2–2–3.  GUILTY PLEA FACTUAL BASIS

MJ:  (Accused), I am now going to explain the elements of the offense(s) to which you have pled guilty.  By “elements,” I mean those facts that the prosecution would have to prove beyond a reasonable doubt before you could be found guilty if you had pled not guilty.  Listen to the elements and ask yourself if they are true and whether or not you want to admit to the court that they are true.  Then be ready to talk about the facts.  Please follow along on your copy of the charge sheet as the elements are listed for you.  Do you have a copy of the charge sheet in front of you?
ACC:  (Responds.)

NOTE:  For each specification to which the accused pled guilty, proceed as follows:

MJ:  Please look at (The) Specification (__) of (The) (Additional) Charge (__), in violation of Article __ of the Uniform Code of Military Justice.  The elements of that offense, __________, are: (MJ lists elements of the offense and provides any related definitions).
NOTE:  List elements and explain appropriate definitions using applicable language from Chapter 3.

MJ:  Do you understand the elements (and definitions) as I have read them to you?
ACC:  (Responds.)

MJ:  Do you understand the elements of this (these) offenses?
ACC:  (Responds.)

MJ:  Do these elements accurately describe what you did?
ACC:  (Responds.)

MJ:  Are you currently on active duty in the Coast Guard?

ACC:  (Responds.)

MJ:  On (date of the earliest offense) were you a member of the U.S. Coast Guard on active duty?

ACC:  (Responds.)

MJ:  Have you been discharged or released from active duty since that date?

ACC:  (Responds.)

MJ:  In each specification, is your name, rank, (rate), unit, and organization correctly stated and spelled?
ACC:  (Responds.)

MJ:  (Accused), look at specification __ under (the) charge __.  Please state in your own words, why you believe you are guilty of this crime.
ACC:  (Responds.)
NOTE:  The MJ must elicit the facts leading to the guilty plea by conducting a direct and personal examination of the accused as to the circumstances of the alleged offense(s).  The MJ must do more than elicit legal conclusions.  The MJ’s questions should be aimed at developing the accused’s version of what happened in the accused’s own words and determining if the acts or omissions encompass each and every element of the offense(s) to which the guilty plea relates.  The MJ must be alert to the existence of any inconsistencies or possible defenses raised by the stipulation or the accused’s testimony, and if they arise, the MJ must discuss them thoroughly with the accused.  The MJ must resolve them or declare the plea improvident to the applicable specification(s).

NOTE:  After obtaining the factual basis from the accused, the MJ should secure the accused’s specific admission as to each element of the offense:  In crafting the providence inquiry for each specification, the military judge may refer to the standard providence inquiries found within the Electronic Bench Book.

NOTE:  After covering all offenses to which the accused pled guilty, the MJ continues as follows:

MJ:  Does either counsel believe any further inquiry is required?
TC/DC:  (Respond.)
2–2–4.  MAXIMUM PUNISHMENT INQUIRY

NOTE:  For sex-related offenses occurring on or after 24 June 2014, include the parenthetical language in the following inquiries with the trial counsel and accused.  Qualifying sex-related offenses include Article 120(a) or (b); Article 120b(a) or (b); Forcible Sodomy, Article 125; or an attempt to commit any of the foregoing offenses under Article 80, UCMJ.

MJ: Trial Counsel, what do you calculate to be the maximum punishment authorized (and the minimum punishment required) in this case based solely on the accused’s guilty plea?

TC:  (Responds.)

MJ:  Defense Counsel, do you agree?
DC:  (Responds.)

MJ: (Accused), the maximum punishment for the offenses to which you are pleading guilty is: ____________. (The mandatory minimum punishment is (a dishonorable discharge) (a dismissal) (and) (confinement for life with eligibility for parole)).  (A fine may also be adjudged.)
NOTE:  Before total forfeitures and a fine can be approved resulting from a guilty plea at a GCM, the accused must be advised that the pecuniary loss could exceed total forfeitures.  Moreover, to have any fine approved, the MJ must advise the accused of the possibility of a fine during the providence inquiry

MJ:  On your plea(s) of guilty alone, this court could sentence you to the maximum punishment that I just stated.  Do you understand that?
ACC:  (Responds.)

MJ: (Additionally, the court must sentence you to the mandatory minimum punishment of (____).  Do you understand that?)

ACC:  (Responds.)
NOTE:  The military judge may inquire to ensure counsel and accused are aware of the limitations on the CA’s authority to effect the mandatory minimum sentence for qualifying offenses occurring after 24 June 2014 (i.e., a dishonorable discharge may be reduced to a bad conduct discharge pursuant to a PTA, but no other action may be taken to disapprove, suspend or commute the mandatory minimum sentence absent a trial counsel’s recommendation based upon substantial assistance by the accused in the investigation or prosecution of another person).

MJ:  (Accused), do you have any questions as to the sentence that could be imposed as a result of your guilty plea(s)?
ACC:  (Responds.)

NOTE: If there is a question as to the maximum punishment because of multiplicity and/or unreasonable multiplication of charges at sentencing, MJ should attempt to resolve it on the record at this point.  If the maximum punishment may be subject to further dispute, MJ should advise the accused of the alternative possibilities and determine whether this affects the accused's decision to plead guilty.

ACKNOWLEDGMENT OF COLLATERAL CONSEQUENCES

MJ:  (Accused),  if I find you guilty in accordance with your plea(s), you may face negative collateral consequences in civil society as a result of this criminal conviction.  These negative consequences are not imposed by this court-martial as part of the sentence, but may result under other federal, state, & local laws, regulations, & policies that neither this court nor the Coast Guard controls.  Do you understand that there may be collateral consequences as a result of a conviction for (this/these) (offense/offenses)?

ACC: 

(responds)

MJ:  Potential negative collateral consequences may impact your immigration status, restriction or loss of voting rights and ability to possess a weapon, limitations on foreign travel - either through loss or inability to get a passport or through prohibitions by the foreign country, property forfeiture, inability to get a student loan, loss of military and veteran's benefits, inability to receive a professional license under individual state laws, inability to hold public office, mandatory DNA testing, impairment of ability to obtain public and private employment, disqualification for adopting a child, loss of child custody in a divorce, termination of parental rights, inability to qualify for public housing, and loss of a drivers license.

(IMMIGRATION STATUS INQUIRY)
MJ:  Are you a citizen of the United States?   

ACC:  (Responds.) 


MJ:  [If NO] Do you understand that a criminal conviction could have adverse impacts on your immigration status, could result in your deportation, removal, exclusion from admission to the U.S. and/or denial of naturalization and bar your reentry into the U.S. later on?  Have you discussed this issue with your counsel? (proceed to sex offender inquiry if applicable)  [If YES] Did you become a citizen of the United States through the expedited citizenship process offered to non-citizens who serve in the Armed Forces?   

ACC:  (Responds.)
MJ:  [If YES] Do you understand that if you are separated from the military under other than honorable conditions, including a dishonorable discharge, a bad conduct discharge, or an other than honorable separation, before you have completed five years of honorable service, your citizenship may be revoked? 
ACC:  (Responds.)      
MJ:  Do you also understand that if your citizenship were to be revoked, that could result in your deportation, removal, exclusion from admission to the U.S. and/or bar your reentry into the U.S. later on? 
ACC:  (Responds.)      
MJ:  Have you discussed this issue with your counsel?
ACC:  (Responds.)      
MJ:  Considering the effects of these immigration laws, do you still want to plead guilty?

ACC:  (Responds.)
 (SEX OFFENDER REGISTRATION INQUIRY)
 [NOTE:  If charges include sexual offenses, continue with the following inquiry on collateral impacts of sex offender registration laws.  If not applicable, skip.]

MJ:  (Accused), do you understand that, in addition to the maximum sentence, there are potential collateral effects of your pleading guilty to this/these charge(s), including the possibility that you will have to register as a sexual offender?

ACC:  (Responds.)

MJ:  (Defense Counsel),  did you advise the accused prior to trial of the sex offender reporting and registration requirements resulting from a finding of guilty of (state Specification(s) and Charge(s)), as well as the operation of relevant military instructions? 

DC:  (Responds.)

MJ:  (Accused), do you understand the potential effects of existing sexual offender registration laws in your case?

ACC:  (Responds.)

MJ:  Considering the possible effects of these registration laws, do you still want to plead guilty?

ACC:  (Responds.)
[Note: See DoD Instruction 1325.07 Encl. - Listing of Offenses Requiring Sex Offender Processing.  Ultimately, registration is controlled by local law and some jurisdictions may look beyond the title of the charge and read the specification.  Where there is doubt as to the applicability of Sex Offender Processing advise of the potential collateral consequence.]
[NOTE:  If case involves domestic violence, make an inquiry into the Lautenberg Amendment issue.]

IN ALL CASES

MJ:  Defense Counsel, is there a pretrial agreement in this case?

DC:  (Responds.)NOTE:  If no pretrial agreement exists, continue below.  If a pretrial agreement exists and trial is by Judge Alone:  Go to paragraph 2-2-6, PRETRIAL AGREEMENT (JUDGE ALONE). If a pretrial agreement exists and trial is with court members:  Go to paragraph 2-2-7, PRETRIAL AGREEMENT (MEMBERS).
2–2–5.  IF NO PRETRIAL AGREEMENT EXISTS

MJ:  (Trial Counsel), do you concur that there are no agreements?
TC:    (Respond.)

MJ:  (Accused), are you pleading guilty because of any discussions you or your counsel may have had with the trial counsel, convening authority, or other government representative?

ACC:  (Responds.)

MJ:  Has anyone made any promises to you that you would receive a reduction in sentence, or some other benefit, in exchange for your pleas of guilty?

ACC:  (Responds.)

MJ:  Do you understand that you may request to withdraw (any of) your pleas of guilty at any time before sentence is announced, and if you have a good reason for your request, the court will allow you to withdraw your pleas of guilty?

ACC:  (Responds.)

NOTE:  Go to paragraph 2-2-8, ACCEPTANCE OF GUILTY PLEA.

2–2–6.  PRETRIAL AGREEMENT (JUDGE ALONE)
MJ: (Defense counsel), please have the pretrial agreement and the sentence limitation portion marked as the next two appellate exhibits in order and then hand me only the offer portion.  Also, ensure that the accused has a copy of the entire agreement in front of (him) (her).
DC:   Your honor, the pretrial agreement and the sentence limitation portion have (previously) been marked as Appellate Exhibit(s) ___ (and ___).  I am handing Appellate Exhibit ___ to the military judge at this time (and I am retaining Appellate Exhibit ___, the sentence limitation portion, at counsel table).

MJ:  (Accused), I have here Appellate Exhibit ___, which is the first part of your pretrial agreement.  Is this your signature that appears on page ___ ofthis document?

ACC:  (Responds.)

MJ:  Before you signed this document, did you read it completely and discuss it with your counsel?

ACC:  (Responds.)

MJ:  Appellate Exhibit ___ contains the sentence limitation portion of your pretrial agreement.  Did you also sign that document?

ACC:  (Responds.)

MJ:  Before you signed the sentence limitation portion did you read it completely and discuss it with your counsel?

ACC:  (Responds.)
MJ:  Without telling me what the sentence limitation is, do you understand the maximum punishment the convening authority may approve?
ACC:  (Responds.)

MJ:  Did you fully understand every provision of the entire agreement before you signed it?  

ACC:  (Responds.)

MJ:    Did you enter into this agreement freely and voluntarily?

ACC:  (Responds.)

MJ:  Do Parts I and II of the agreement contain all the understandings and agreements that you and the government have in this case?  

ACC:  (Responds.)

MJ:  Has anyone made any promises to you that are not written into this agreement in an attempt to get you to plead guilty?
ACC:  (Responds.)

MJ:  Do counsel for both parties agree with that?

TC/DC:  (Respond.)

MJ:   In a pretrial agreement, you agree to plead guilty to the offense(s), as indicated in Part I of your agreement.  In exchange, the convening authority agrees to approve no sentence greater than the one you agreed to in Part II of your agreement.  Do you understand?

ACC:  (Responds.)

MJ:  If the sentence adjudged by the court is greater than the one in your agreement, the convening authority would have to reduce the sentence to one no more severe than the one in your agreement.  On the other hand, if the sentence adjudged is less than the one in your agreement, the convening authority cannot increase the court’s sentence.  Do you understand that?

ACC:  (Responds.)

MJ:  At this time we are going to discuss the terms of the agreement to ensure that your understanding of the terms is the same as mine.

NOTE:  Pretrial Agreement Terms.  The military judge must discuss each provision in a pretrial agreement with the accused and obtain the accused’s understanding of the agreement.  Special attention must be given to terms that purport to waive motions.  RCM  705(c) prohibits any term in a pretrial agreement to which the accused did not freely and voluntarily agree or any term which deprives the accused of the right to counsel, the right to due process, the right to challenge the jurisdiction of the court-martial, the right to a speedy trial, the right to complete sentencing proceedings, or the right to complete and effective exercise of post-trial and appellate rights.  While military appellate courts have generally upheld waiver of evidentiary objections in pretrial agreements, they have voided pretrial agreement terms which require the accused to waive all motions or to waive unlawful command influence issues unless the waiver originated with the defense and concerned only unlawful command influence issues during the accusatory phase of the court-martial.  The pretrial agreement cannot make a trial an empty ritual.  
MJ:  This agreement begins with your statement that in exchange for good consideration and after consultation with your Defense Counsel, you offer to enter certain pleas to the charge(s) referred to this court-martial.  You have already entered pleas in accordance with the agreement and thus far are in compliance with it.  
MJ:  Paragraph 1 of this agreement says that you are satisfied with 

____________________, your defense counsel, and the representation (s)he has provided to you concerning the charges pending against you today.  Do you agree with that paragraph?

ACC:  (Responds.)
MJ:
Paragraph 2 says that you entered into this agreement freely and voluntarily.  Did anyone force or pressure you to enter into this pretrial agreement?

ACC:  (Responds.)
MJ:  Paragraph 3 says your counsel has advised you of the meaning and effect of your pleas of guilty and that you understand the meaning and consequences of (this)(these) plea(s), including the possibility of an administrative discharge even if you do not receive a punitive discharge as part of the sentence, or if a punitive discharge is suspended or disapproved.  Do you fully understand this paragraph?  

ACC:  (Responds.) 

MJ:
Paragraph 4 describes three possible consequences of an administrative discharge:  

First, that an administrative discharge may result in a characterization of your service as other than honorable;

Second, that it may deprive you of virtually all veterans benefits based upon your current period of active service; and 

Third, that you may expect to encounter substantial prejudice in civilian life.  

Has your defense counsel discussed these potential impacts with you?

ACC:  (Responds.)
MJ:
Do you have any questions about it these potential impacts of an 

administrative discharge on you?

ACC:  (Responds.)

MJ:
Paragraph 5 says that as a matter of policy, Article 58a of the Uniform Code of Military Justice does not apply to members of the Coast Guard.  That means that if you are found guilty of the offense(s) to which you have pled guilty you will not be administratively reduced in rank based on a conviction at this court-martial.  You may, however, be reduced in grade if that punishment is included in the sentence imposed by the court-martial.  Do you understand the difference between administrative reduction under Article 58a and reduction in grade as part of the possible sentence of this court-martial?

ACC:  (Responds.) 
MJ:
Paragraph 6 discusses automatic forfeitures of pay (and allowances).  This provision advises you that if your sentence includes a punitive discharge, which means a bad conduct (or dishonorable) discharge, and any confinement, or confinement in excess of six months, regardless of whether a punitive discharge is also adjudged, then Article 58b requires the imposition of forfeitures during the period of confinement.  These automatic forfeitures will take effect 14 days after the sentence is adjudged or when the convening authority acts on your case, whichever is earlier.  Do you fully understand what impact automatic forfeitures could have on you (and your family)? 

ACC:  (Responds.) 
MJ:
You may, if you choose, submit a request in writing to the convening authority asking that (s)he defer the imposition of automatic forfeitures under Article 58b until (s)he takes action on your case.  The convening authority has the sole discretion to either grant or deny that request.  Do you have any questions about this?

ACC:  (Responds.) 
MJ:  Further, if your End of Active Obligated Service (EAOS) date arrives while you are serving confinement as a part of your sentence, then all of your military pay and allowances will stop on your EAOS date, regardless of the terms of your pretrial agreement.  Do you understand that?

ACC:  (Responds.)
MJ:
Paragraph 7 says that under some circumstances, you may be placed on Involuntary Appellate Leave.  That means unpaid leave pending appellate review of your case.  You would not be working for the Coast Guard and not be paid by the Coast Guard, but you would not have been discharged either.  Has your counsel discussed appellate leave with you and do you understand how that could affect you?

ACC:  (Responds.)
MJ:
Paragraph 8 says that this pretrial agreement contains all of the conditions and understandings you have with the Government. Is it true that there are no other agreements between you and the Government, written or otherwise, concerning any matter connected to this court-martial?

ACC:  (Responds.)
MJ:  Government and Defense Counsel, do you concur?

TC/DC:  (Respond.)
MJ:
Paragraph 9 advises you that the sentence limiting portion of the agreement usually sets limits in four or more categories of punishment.  These are:


First, punitive discharge;


Second, punishments involving confinement or restraint;


Third, punishments involving forfeitures or a fine, or both;


Fourth, reduction in rate or pay grade;


And, possibly, other lawful punishments.


Do you understand these categories?

ACC:  (Responds.) 
MJ:
Paragraph 10 expresses your understanding that you may withdraw your guilty plea(s) at any time before I accept them.  Also, after I accept your guilty plea(s) but before sentence is announced, you may request to withdraw your guilty plea(s), and I would have the sole discretion to either grant or deny that request.  Do you have any questions about this?

ACC:  (Responds.) 
MJ:
Paragraph 11 describes conditions that could result in cancellation of your agreement, and these are included in paragraph 11.  If any one of these conditions takes place, the agreement will be null and void and will not be binding on you or the convening authority.  We’ll discuss them now.


First, if you fail to plead guilty to the Charge(s) and Specification(s) listed in the agreement, the agreement would be null and void.  Now, you have already entered guilty pleas as required by the agreement, so you have already fulfilled this portion of the agreement.


Second, if I refuse to accept your plea of guilty to any Charge or Specification, the agreement will be null and void.


Third, if, after initially pleading guilty, you change your pleas to not guilty and I let you do that, then this agreement would be nullified.


Fourth, if at any time during this trial I reject your guilty plea(s) based on information disclosed during the trial and enter (a) plea(s) of not guilty on your behalf, the pretrial agreement would be null and void. 


Also, if I declare a mistrial, or if after the trial is over it is found that a new trial must be held, and you fail to plead again according to the agreement, the agreement would be nullified.


Do you understand each of these conditions?

ACC:  (Responds.) 
MJ:
Paragraph 12 says that if your pleas are changed to not guilty for any reason and you are tried on (this) (any of these) offense(s) again, neither the fact that you offered to plead guilty nor the fact that you entered into this pretrial agreement could be used against you.  Do you understand this?

ACC:  (Responds.) 
MJ:
Paragraph 13 is the first of several paragraphs which discuss how misconduct on your part between the time you signed this PTA and the completion of any sentence you may receive will affect your agreement.  They also address the procedures the convening authority must use to determine whether you, in fact, committed any alleged additional misconduct.  One of the most important things in this paragraph is that it defines the term “misconduct”.


In this paragraph, you agree that “misconduct” means any act or failure to act on your part that either violates the Uniform Code of Military Justice OR results in your failure to comply with the terms of the agreement.  Do you fully understand this definition of misconduct?

ACC:  (Responds.) 
MJ:
The next part of this paragraph states that the convening authority may act on this agreement if you commit misconduct at any time between when you signed the agreement until you have served the entire sentence approved by the convening authority, including any period of probation or any period during which some part of the sentence is suspended.  Do you have any questions about the period of time during which any misconduct on your part would permit the convening authority to act on this agreement?
ACC:  (Responds.)  

MJ:
This paragraph also says that the action the convening authority may take depends on when he acts on the misconduct, not on when the misconduct occurred.  Do you understand this?

ACC:  (Responds.) 
MJ:
Finally, this paragraph breaks that period of time we talked about into three distinct periods of time, and what the convening authority may do with respect to the agreement is different for each period.  The three periods are:


First, the period from when you and the convening authority sign the agreement until I accept your pleas;


Second, the time from acceptance of your pleas until the convening authority takes action on your case under RCM 1107; and


Third, the time from when the convening authority acts on your case until you finish serving your entire sentence, including any period of suspension or probation, as finally approved and executed.  


Do you understand these three distinct periods of time?

ACC:  (Responds.) 
MJ:
Each of the next three paragraphs describe what the convening authority may do in one of those distinct periods.

Paragraph 14 says that if the convening authority chooses to act on misconduct on your part between when you signed the agreement and when I accept your guilty pleas, he may unilaterally withdraw from the agreement.  If he chooses to withdraw from the pretrial agreement, the agreement would be null and void and would not be binding on you or the convening authority.  Do you understand this?

ACC:  (Responds.) 
MJ:
Paragraph 15 says that if the convening authority acts on the agreement after I have accepted your guilty pleas but before (s)he takes (her) (his) RCM 1107 action, the convening authority may set aside the sentence limitation portion of the agreement.  Prior to doing so, however, the convening authority is required to conduct a hearing similar to the one required by Article 72 of the UCMJ and based on the level of adjudged punishment.  Do you understand this?

ACC:  (Responds.) 
MJ:
Do you understand the impact that setting aside the sentence limitations you agreed to could have on you, and have you discussed them with your counsel?

ACC:  (Responds.) 
MJ:
Paragraph 16 says that if the convening authority acts on your agreement after (s)he has taken (her) (his) RCM 1107 action and before you have served your entire sentence, including the period of any probation or suspension, the convening authority could vacate any period of suspension contained in the agreement or otherwise approved by the convening authority.  Prior to doing so, however, the convening authority is required to conduct a hearing similar to the one required by Article 72 of the UCMJ and based on the level of adjudged punishment.  

If the convening authority vacates a suspension of a portion of a sentence to confinement, then you would, on the basis of that vacation, have to serve the confinement that was originally suspended.  Do you understand the impact this could have on your sentence?

ACC:  (Responds.) 
MJ:
Do you have any questions about any of the terms of the agreement we have discussed thus far?

ACC:  (Responds.) 
See Section VII for scripts for the following clauses that may appear in pretrial agreements:

Testify truthfully in another case:  paragraph 2-7-5

Suspension without deferment:  paragraph 2-7-7

Waiver of members:  paragraph 2-7-9

MJ:
Next we’re going to discuss some specially negotiated provisions in your agreement.  

[Elect trial by Military Judge Alone]

MJ:
The next paragraph describes your agreement to request trial by military judge alone and to waive your right to a trial by members, including, if you were to request, enlisted members.  We discussed your choices for the form of the court earlier, when you elected trial by military judge alone.  You have already complied with this provision of your agreement.

[Waiver of Article 32 Investigation (GCM Only) – See 2-7-8]

Waiver of Article 32 investigation:  paragraph 2-7-8
[Withdraw/Dismissal language to which the accused pled Not Guilty.]
Dismissal of charge:  paragraph 2-7-4
MJ:
The next paragraph says that upon acceptance of your guilty pleas the convening authority will withdraw the language and/or specifications to which you pled not guilty and that (language) (specification) will be dismissed (with) (without) prejudice.  

Do you understand what dismissal (with) (without) prejudice means?

ACC:  (Responds.) 
MJ:
If the language and/or specifications are dismissed without prejudice and your plea(s) of guilty become unacceptable at any time prior to the announcement of a sentence in this case, your agreement would be voided and the government could proceed on (all of) the charge(s) and specification(s).  Do you understand this?
ACC:  (Responds.) 
[Government going forward on not guilty plea]

MJ:
The next provision says the government may attempt to prove the charge(s) to which you have pled not guilty.  Do you have any questions about this provision?

ACC:  (Responds.) 

[Waive Administrative Discharge Board]
MJ:
The next paragraph is an agreement by you to waive an administrative discharge board.  In some cases, a hearing before an administrative discharge board is required before a person can be administratively discharged.  Have you discussed with your counsel the possibility that you could be recommended for administrative discharge, even if no punitive discharge is included in the sentence that may be imposed if you are found guilty of (this) (any of the) offense(s) to which you have entered pleas of guilty?

ACC:  (Responds.)  

MJ:
Have you discussed with your counsel the rights you would normally have before you could be administratively discharged?
ACC:  (Responds.)  

MJ:
So do you understand the rights you are giving up by this provision waiving an administrative discharge board?

ACC:  (Responds.)   

[Restitution – has means to make it prior to trial]

MJ:
The next paragraph indicates that you have the means to make restitution prior to trial, and includes an agreement to deliver a [cashier’s check/money order] in the amount of _____ to the trial counsel __ day(s) prior to the trial.  Have you in fact delivered payment in the amount of ______ to the trial counsel?

ACC:  (Responds.)  
MJ:
Trial Counsel do you agree?

TC:  (Responds.)  
[Restitution prior to a certain date]

MJ:
The next paragraph says that you agree to make restitution in the amount of _____ to _______________________ by [specified date].  It also says that if you fail to deliver payment to __________ by [specified date] the convening authority may use that failure as a basis for taking action with respect to this agreement.  

Now, we talked earlier about paragraphs 13-16 and what constituted misconduct, the three distinct periods of time during which the convening authority could act, and the actions the convening authority may take depending upon which of those periods you were in when he decided to act on the agreement.  Do you recall that discussion?

ACC:  (Responds.)  
MJ:
In this clause you can see an application of those paragraphs.  It says that if you fail to deliver payment to [specified person] on [specified date], that would be a misconduct on your part, as that term is defined in this agreement, and that misconduct permits the convening authority to withdraw from the agreement or vacate any suspended portions of the sentence, depending on when he acts on the misconduct under this agreement.  Do you understand the potential impact on you if you fail to deliver payment as required by this paragraph?

ACC:  (Responds.)   

[Restitution in installments]

MJ:
The next paragraph says you agree to make restitution in the amount of _____ in __ monthly installments of _____, and it includes the details concerning when to make the installment payment each month.  It also permits the convening authority to act under the agreement if you fail to comply with the payment schedule.

There are some possible punishments which may be imposed as a result of this court-martial that could reduce (eliminate) your ability to make regular installment payments as required by this agreement using your monthly pay.  Did you and your counsel discuss these possibilities before you agreed to this term in your pre-trial agreement?

ACC:  (Responds.)  
Now, we talked earlier about paragraphs 13-16 and what constituted misconduct, the three distinct periods of time during which the convening authority could act, and the actions the convening authority may take depending upon which of those periods you were in when he decided to act on the agreement.  Do you recall that discussion?

ACC:  (Responds.)   

MJ:
In this clause you can see an application of those paragraphs.  It says that if you fail to deliver the required payments to [specified person] on [dates] as required by this paragraph, that would be misconduct on your part, as that term is defined in this agreement, and that misconduct would permit the convening authority to withdraw from the agreement, set aside the sentence limitation portion of this agreement, or vacate any suspended portions of the sentence, depending, as we discussed earlier, on when he acts on the agreement.  Do you understand the impact on you if you fail to deliver payments as required by this paragraph?

ACC:  (Responds.)  
[Testify with, or without, a Grant of Immunity in another case]

See §2-7-5 in section VII of this guide for a suggested inquiry.

[Stipulation of Fact]

MJ:
The next paragraph includes your agreement to enter into a stipulation of fact with the government.  You also agreed not to object to its admission during the providence inquiry or during pre-sentencing procedures.  Do you understand that by agreeing to this stipulation, you admit that all of the facts you stipulated to are the truth?

ACC:  (Responds.)  
[Call certain witnesses only]

MJ:
In the next paragraph you indicate that if the government produces the witnesses named in the paragraph, you agree not to request that they produce any other witnesses.  The paragraph includes a statement that this provision of the agreement has not interfered with your selection of witnesses or with presenting your case.  


Are there any other witnesses that you might have called in the sentencing proceeding but for this provision?

ACC:  (Responds.)  

MJ:
[If yes] Are you doing something else to make up for their absence?

ACC:  (Responds.)  

MJ:
Do you feel that this provision has put you at a disadvantage in presenting your sentencing case?

ACC:  (Responds.)  
MJ:
Defense Counsel do you agree?

DC:  (Responds.)  
[Call no witness or local witnesses only]

MJ:
In the next paragraph you indicate that if the government produces the witnesses named in the paragraph, you agree not to request that they produce any other witnesses.  The paragraph includes a statement that this provision of the agreement has not interfered with your selection of witnesses or with presenting your case.  


Are there any other witnesses (from outside the local area) that you might have called in the sentencing proceeding but for this provision?

ACC:  (Responds.)  

MJ:
[If yes]  Are you doing something else to make up for their absence?

ACC:  (Responds.)  

MJ:
Do you feel that this provision has put you at a disadvantage in presenting your sentencing case?

ACC:  (Responds.)  
MJ:
Defense Counsel do you agree?

DC:  (Responds.)  
[Stipulation of Expected Testimony]
MJ:
In the next paragraph you agree to stipulate to the testimony of (a) witness(es), and indicate that you understand that stipulating to the testimony does not stipulate the truth of the testimony.  You further indicate that you understand that you may attack, contradict, or explain the stipulated testimony as you can any other testimony offered for or against you.  Do you have any questions about this provision of the agreement?

ACC:  (Responds.)  
[Agreement to Waive Certain Motions.]


Waiver of certain motions:  paragraphs 2-7-10 and 2-7-11
Note: Limits on waiver of motions.  RCM 705 prohibits any PTA term that is involuntary or deprives the accused of (1) the right to due process; (2) the right to challenge the jurisdiction of the court; (3) the right to a speedy trial; (4) the right to a complete sentencing proceeding; or (5) the complete & effective exercise of post-trial & appellate rights.  Thus, the accused cannot agree to “waive all motions.”  Lesser waivers may be acceptable.  See §2-7-10 & 11 in section 7.

[Agreement Not to Object to Evidence Offered]

MJ:
The next paragraph in essence waives objections to certain kinds of documentary evidence.  Do you fully understand the potential impact of your agreement to not object?

ACC:  (Responds.)  
[Conditional Plea(s)]

MJ:
The next paragraph is your agreement with the government that if you should prevail on your motion(s) to _____________________ on further review or appeal, you may withdraw your guilty plea(s).  Do you understand that if you do withdraw your guilty plea(s) under this provision, you could be tried again for (this) (these) offense(s)?

ACC:  (Responds.)  
[Confessional Stipulation]

MJ:
The next paragraph contains your agreement to enter into a stipulation of fact in which you, in essence, admit all of the elements of (all of) the offense(s) to which you are pleading guilty.  It also indicates your acknowledgment that by entering into such a stipulation you essentially admit your guilt and relieve the government of its burden to prove your guilt beyond a reasonable doubt.


Do you understand what this means?

ACC:  (Responds.)  

MJ:
Do you understand that the contents of such a stipulation may also be used to determine an appropriate sentence in your case?

ACC:  (Responds.)  
MJ:
Do you have any questions at all about this clause in your agreement?

ACC:  (Responds.)  
[After reviewing all Specially Negotiated Provisions, Continue below.]

MJ:
Counsel, are there any terms in Part II of the pre-trial agreement other than limitations on the punishments which may be approved by the convening authority? (Perhaps voluntary appellate leave?)

TC:
__________.

DC:
__________.
[If Accused Has Agreed to Submit Voluntary Appellate Leave Request]
MJ: 
(Accused) If the court awards you a Bad Conduct Discharge that is not suspended by the Convening Authority, your discharge may not be executed until a review by the Coast Guard Court of Criminal Appeals has been completed or, if that review is waived or withdrawn by you, until such time as the case has been reviewed by a judge advocate.  Do you understand this?

ACC:  (Responds.)  
MJ:  
However, you may request to take appellate leave until such time as the appellate court or judge advocate completes their review.  If your request is approved, you would be in an unpaid leave status in which you would neither be working for, nor be paid by the Coast Guard, but you also would not have been discharged either.  By requesting appellate leave as part of your agreement with the Convening Authority, you voluntary place yourself in this unpaid leave status until review of the case had been completed.


Have you discussed your request for voluntarily appellate leave with your counsel and do you understand the impact that your request may have?

ACC:  (Responds.) 
[CONTINUE BELOW BEFORE ACCEPTING GUILTY PLEA]
MJ:  (Accused), have you had enough time to discuss this agreement with your defense counsel?

ACC:  (Responds.)
MJ:  Do you have any questions about your pretrial agreement?

ACC:  (Responds.)

MJ:  Do you fully understand all the terms of the pretrial agreement and how they affect your case?

ACC:  (Responds.)

MJ:  __________, are you pleading guilty not only because you hope to receive a lighter sentence, but also because you are convinced that you are, in fact, guilty?

ACC:  (Responds.)

MJ:  Do counsel for both sides agree with the court’s interpretation of the pretrial agreement?

TC/DC:  (Respond.)
MJ:
At this point, the court finds that the pretrial agreement was entered into freely, knowingly, intelligently and voluntarily.  The court further finds that the agreement is in accordance with appellate case law, not contrary to public policy or my own concepts of fundamental fairness and the agreement is accepted.

NOTE:  For Acceptance of Guilty Plea go to §2-2-8.
NOTE:  Go to paragraph 2-2-8, ACCEPTANCE OF GUILTY PLEA.
2–2–7.  PRETRIAL AGREEMENT (MEMBERS)

MJ:  (Defense counsel), have both the offer portion and the quantum portion of the pretrial agreement marked as separate appellate exhibits, ensure that the accused has a copy in front of (him) (her), and then hand them to me.

DC:  (Complies.)
MJ:  (Accused), I have Appellate Exhibits ___ and ___, which are your pretrial agreement to include the sentence limitation portion.  Is this your signature that appears on pages ___ and ___ of this document?

ACC:  (Responds.)
MJ:  Before you signed this document, did you read it completely and discuss it with your counsel?

ACC:  (Responds.)

MJ:  Did you enter into this agreement freely and voluntarily?

ACC:  (Responds.)

MJ:  Do Parts I and II of the agreement constitute the entire agreement and all the conditions and understandings of you and the government regarding the plea in this case?  

ACC:  (Responds.)

MJ:  Do counsel for both parties agree with that?

TC:  (Responds.)

DC:  (Responds.)

MJ:  Do Parts I and II of the agreement contain all the understandings and agreements that you and the government have in this case?  

ACC:  (Responds.)

MJ:  Has anyone made any promises to you that are not written into this agreement in an attempt to get you to plead guilty?
ACC:  (Responds.)

MJ:  Do counsel for both parties agree with that?

TC/DC:  (Respond.)

MJ:   In a pretrial agreement, you agree to plead guilty to the offense(s), as indicated in Part I of your agreement.  In exchange, the convening authority agrees to approve no sentence greater than the one you agreed to in Part II of your agreement.  Do you understand?

ACC:  (Responds.)

MJ:  If the sentence adjudged by the court is greater than the one in your agreement, the convening authority would have to reduce the sentence to one no more severe than the one in your agreement.  On the other hand, if the sentence adjudged is less than the one in your agreement, the convening authority cannot increase the court’s sentence.  Do you understand that?

ACC:  (Responds.)

MJ:  At this time we are going to discuss the terms of the agreement to ensure that your understanding of the terms is the same as mine.

NOTE:  Pretrial Agreement Terms.  The military judge must discuss each provision in a pretrial agreement with the accused and obtain the accused’s understanding of the agreement.  Special attention must be given to terms that purport to waive motions.  RCM  705(c) prohibits any term in a pretrial agreement to which the accused did not freely and voluntarily agree or any term which deprives the accused of the right to counsel, the right to due process, the right to challenge the jurisdiction of the court-martial, the right to a speedy trial, the right to complete sentencing proceedings, or the right to complete and effective exercise of post-trial and appellate rights.  While military appellate courts have generally upheld waiver of evidentiary objections in pretrial agreements, they have voided pretrial agreement terms which require the accused to waive all motions or to waive unlawful command influence issues unless the waiver originated with the defense and concerned only unlawful command influence issues during the accusatory phase of the court-martial.  The pretrial agreement cannot make a trial an empty ritual.  
MJ:  This agreement begins with your statement that in exchange for good consideration and after consultation with your Defense Counsel, you offer to enter certain pleas to the charge(s) referred to this court-martial.  You have already entered pleas in accordance with the agreement and thus far are in compliance with it.  
MJ:  Paragraph 1 of this agreement says that you are satisfied with 

____________________, your defense counsel, and the representation (s)he has provided to you concerning the charges pending against you today.  Do you agree with that paragraph?

ACC:  (Responds.)
MJ:
Paragraph 2 says that you entered into this agreement freely and voluntarily.  Did anyone force or pressure you to enter into this pretrial agreement?

ACC:  (Responds.)
MJ:  Paragraph 3 says your counsel has advised you of the meaning and effect of your pleas of guilty and that you understand the meaning and consequences of (this)(these) plea(s), including the possibility of an administrative discharge even if you do not receive a punitive discharge as part of the sentence, or if a punitive discharge is suspended or disapproved.  Do you fully understand this paragraph?  

ACC:  (Responds.) 

MJ:
Paragraph 4 describes three possible consequences of an administrative discharge:  

First, that an administrative discharge may result in a characterization of your service as other than honorable;

Second, that it may deprive you of virtually all veterans benefits based upon your current period of active service; and 

Third, that you may expect to encounter substantial prejudice in civilian life.  

Has your defense counsel discussed these potential impacts with you?

ACC:  (Responds.)
MJ:
Do you have any questions about it these potential impacts of an 

administrative discharge on you?

ACC:  (Responds.)

MJ:
Paragraph 5 says that as a matter of policy, Article 58a of the Uniform Code of Military Justice does not apply to members of the Coast Guard.  That means that if you are found guilty of the offense(s) to which you have pled guilty you will not be administratively reduced in rank based on a conviction at this court-martial.  You may, however, be reduced in grade if that punishment is included in the sentence imposed by the court-martial.  Do you understand the difference between administrative reduction under Article 58a and reduction in grade as part of the possible sentence of this court-martial?

ACC:  (Responds.) 
MJ:
Paragraph 6 discusses automatic forfeitures of pay (and allowances).  This provision advises you that if your sentence includes a punitive discharge, which means a bad conduct (or dishonorable) discharge, and any confinement, or confinement in excess of six months, regardless of whether a punitive discharge is also adjudged, then Article 58b requires the imposition of forfeitures during the period of confinement.  These automatic forfeitures will take effect 14 days after the sentence is adjudged or when the convening authority acts on your case, whichever is earlier.  Do you fully understand what impact automatic forfeitures could have on you (and your family)? 

ACC:  (Responds.) 
MJ:
You may, if you choose, submit a request in writing to the convening authority asking that (s)he defer the imposition of automatic forfeitures under Article 58b until (s)he takes action on your case.  The convening authority has the sole discretion to either grant or deny that request.  Do you have any questions about this?

ACC:  (Responds.) 
MJ:  Further, if your End of Active Obligated Service (EAOS) date arrives while you are serving confinement as a part of your sentence, then all of your military pay and allowances will stop on your EAOS date, regardless of the terms of your pretrial agreement.  Do you understand that?

ACC:  (Responds.)
MJ:
Paragraph 7 says that under some circumstances, you may be placed on Involuntary Appellate Leave.  That means unpaid leave pending appellate review of your case.  You would not be working for the Coast Guard and not be paid by the Coast Guard, but you would not have been discharged either.  Has your counsel discussed appellate leave with you and do you understand how that could affect you?

ACC:  (Responds.)
MJ:
Paragraph 8 says that this pretrial agreement contains all of the conditions and understandings you have with the Government. Is it true that there are no other agreements between you and the Government, written or otherwise, concerning any matter connected to this court-martial?

ACC:  (Responds.)
MJ:  Government and Defense Counsel, do you concur?

TC/DC:  (Respond.)
MJ:
Paragraph 9 advises you that the sentence limiting portion of the agreement usually sets limits in four or more categories of punishment.  These are:


First, punitive discharge;


Second, punishments involving confinement or restraint;


Third, punishments involving forfeitures or a fine, or both;


Fourth, reduction in rate or pay grade;


And, possibly, other lawful punishments.


Do you understand these categories?

ACC:  (Responds.) 
MJ:
Paragraph 10 expresses your understanding that you may withdraw your guilty plea(s) at any time before I accept them.  Also, after I accept your guilty plea(s) but before sentence is announced, you may request to withdraw your guilty plea(s), and I would have the sole discretion to either grant or deny that request.  Do you have any questions about this?

ACC:  (Responds.) 
MJ:
Paragraph 11 describes conditions that could result in cancellation of your agreement, and these are included in paragraph 11.  If any one of these conditions takes place, the agreement will be null and void and will not be binding on you or the convening authority.  We’ll discuss them now.


First, if you fail to plead guilty to the Charge(s) and Specification(s) listed in the agreement, the agreement would be null and void.  Now, you have already entered guilty pleas as required by the agreement, so you have already fulfilled this portion of the agreement.


Second, if I refuse to accept your plea of guilty to any Charge or Specification, the agreement will be null and void.


Third, if, after initially pleading guilty, you change your pleas to not guilty and I let you do that, then this agreement would be nullified.


Fourth, if at any time during this trial I reject your guilty plea(s) based on information disclosed during the trial and enter (a) plea(s) of not guilty on your behalf, the pretrial agreement would be null and void. 


Also, if I declare a mistrial, or if after the trial is over it is found that a new trial must be held, and you fail to plead again according to the agreement, the agreement would be nullified.


Do you understand each of these conditions?

ACC:  (Responds.) 
MJ:
Paragraph 12 says that if your pleas are changed to not guilty for any reason and you are tried on (this) (any of these) offense(s) again, neither the fact that you offered to plead guilty nor the fact that you entered into this pretrial agreement could be used against you.  Do you understand this?

ACC:  (Responds.) 
MJ:
Paragraph 13 is the first of several paragraphs which discuss how misconduct on your part between the time you signed this PTA and the completion of any sentence you may receive will affect your agreement.  They also address the procedures the convening authority must use to determine whether you, in fact, committed any alleged additional misconduct.  One of the most important things in this paragraph is that it defines the term “misconduct”.


In this paragraph, you agree that “misconduct” means any act or failure to act on your part that either violates the Uniform Code of Military Justice OR results in your failure to comply with the terms of the agreement.  Do you fully understand this definition of misconduct?

ACC:  (Responds.) 
MJ:
The next part of this paragraph states that the convening authority may act on this agreement if you commit misconduct at any time between when you signed the agreement until you have served the entire sentence approved by the convening authority, including any period of probation or any period during which some part of the sentence is suspended.  Do you have any questions about the period of time during which any misconduct on your part would permit the convening authority to act on this agreement?
ACC:  (Responds.)  

MJ:
This paragraph also says that the action the convening authority may take depends on when he acts on the misconduct, not on when the misconduct occurred.  Do you understand this?

ACC:  (Responds.) 
MJ:
Finally, this paragraph breaks that period of time we talked about into three distinct periods of time, and what the convening authority may do with respect to the agreement is different for each period.  The three periods are:


First, the period from when you and the convening authority sign the agreement until I accept your pleas;


Second, the time from acceptance of your pleas until the convening authority takes action on your case under RCM 1107; and


Third, the time from when the convening authority acts on your case until you finish serving your entire sentence, including any period of suspension or probation, as finally approved and executed.  


Do you understand these three distinct periods of time?

ACC:  (Responds.) 
MJ:
Each of the next three paragraphs describe what the convening authority may do in one of those distinct periods.

Paragraph 14 says that if the convening authority chooses to act on misconduct on your part between when you signed the agreement and when I accept your guilty pleas, he may unilaterally withdraw from the agreement.  If he chooses to withdraw from the pretrial agreement, the agreement would be null and void and would not be binding on you or the convening authority.  Do you understand this?

ACC:  (Responds.) 
MJ:
Paragraph 15 says that if the convening authority acts on the agreement after I have accepted your guilty pleas but before (s)he takes (her) (his) RCM 1107 action, the convening authority may set aside the sentence limitation portion of the agreement.  Prior to doing so, however, the convening authority is required to conduct a hearing similar to the one required by Article 72 of the UCMJ and based on the level of adjudged punishment.  Do you understand this?

ACC:  (Responds.) 
MJ:
Do you understand the impact that setting aside the sentence limitations you agreed to could have on you, and have you discussed them with your counsel?

ACC:  (Responds.) 
MJ:
Paragraph 16 says that if the convening authority acts on your agreement after (s)he has taken (her) (his) RCM 1107 action and before you have served your entire sentence, including the period of any probation or suspension, the convening authority could vacate any period of suspension contained in the agreement or otherwise approved by the convening authority.  Prior to doing so, however, the convening authority is required to conduct a hearing similar to the one required by Article 72 of the UCMJ and based on the level of adjudged punishment.  

If the convening authority vacates a suspension of a portion of a sentence to confinement, then you would, on the basis of that vacation, have to serve the confinement that was originally suspended.  Do you understand the impact this could have on your sentence?

ACC:  (Responds.) 
MJ:
Do you have any questions about any of the terms of the agreement we have discussed thus far?

ACC:  (Responds.) 
See Section VII for scripts for the following clauses that may appear in pretrial agreements:

Testify truthfully in another case:  paragraph 2-7-5

Suspension without deferment:  paragraph 2-7-7

Waiver of members:  paragraph 2-7-9

MJ:
Next we’re going to discuss some specially negotiated provisions in your agreement.  

[Waiver of Article 32 Investigation (GCM Only) See §2-7-8]

Waiver of Article 32 investigation:  paragraph 2-7-8
[Withdraw/Dismissal language to which the accused pled Not Guilty.]
Dismissal of charge:  paragraph 2-7-4
MJ:
The next paragraph says that upon acceptance of your guilty pleas the convening authority will withdraw the language and/or specifications to which you pled not guilty and that (language) (specification) will be dismissed (with) (without) prejudice.  

Do you understand what dismissal (with) (without) prejudice means?

ACC:  (Responds.) 
MJ:
If the language and/or specifications are dismissed without prejudice and your plea(s) of guilty become unacceptable at any time prior to the announcement of a sentence in this case, your agreement would be voided and the government could proceed on (all of) the charge(s) and specification(s).  Do you understand this?
ACC:  (Responds.) 
[Government going forward on not guilty plea]

MJ:
The next provision says the government may attempt to prove the charge(s) to which you have pled not guilty.  Do you have any questions about this provision?

ACC:  (Responds.) 

[Waive Administrative Discharge Board]
MJ:
The next paragraph is an agreement by you to waive an administrative discharge board.  In some cases, a hearing before an administrative discharge board is required before a person can be administratively discharged.  Have you discussed with your counsel the possibility that you could be recommended for administrative discharge, even if no punitive discharge is included in the sentence that may be imposed if you are found guilty of (this) (any of the) offense(s) to which you have entered pleas of guilty?

ACC:  (Responds.)  

MJ:
Have you discussed with your counsel the rights you would normally have before you could be administratively discharged?
ACC:  (Responds.)  

MJ:
So do you understand the rights you are giving up by this provision waiving an administrative discharge board?

ACC:  (Responds.)   

[Restitution – has means to make it prior to trial]

MJ:
The next paragraph indicates that you have the means to make restitution prior to trial, and includes an agreement to deliver a [cashier’s check/money order] in the amount of _____ to the trial counsel __ day(s) prior to the trial.  Have you in fact delivered payment in the amount of ______ to the trial counsel?

ACC:  (Responds.)  
MJ:
Trial Counsel do you agree?

TC:  (Responds.)  
[Restitution prior to a certain date]

MJ:
The next paragraph says that you agree to make restitution in the amount of _____ to _______________________ by [specified date].  It also says that if you fail to deliver payment to __________ by [specified date] the convening authority may use that failure as a basis for taking action with respect to this agreement.  

Now, we talked earlier about paragraphs 13-16 and what constituted misconduct, the three distinct periods of time during which the convening authority could act, and the actions the convening authority may take depending upon which of those periods you were in when he decided to act on the agreement.  Do you recall that discussion?

ACC:  (Responds.)  
MJ:
In this clause you can see an application of those paragraphs.  It says that if you fail to deliver payment to [specified person] on [specified date], that would be a misconduct on your part, as that term is defined in this agreement, and that misconduct permits the convening authority to withdraw from the agreement or vacate any suspended portions of the sentence, depending on when he acts on the misconduct under this agreement.  Do you understand the potential impact on you if you fail to deliver payment as required by this paragraph?

ACC:  (Responds.)   

[Restitution in installments]

MJ:
The next paragraph says you agree to make restitution in the amount of _____ in __ monthly installments of _____, and it includes the details concerning when to make the installment payment each month.  It also permits the convening authority to act under the agreement if you fail to comply with the payment schedule.

There are some possible punishments which may be imposed as a result of this court-martial that could reduce (eliminate) your ability to make regular installment payments as required by this agreement using your monthly pay.  Did you and your counsel discuss these possibilities before you agreed to this term in your pre-trial agreement?

ACC:  (Responds.)  
Now, we talked earlier about paragraphs 13-16 and what constituted misconduct, the three distinct periods of time during which the convening authority could act, and the actions the convening authority may take depending upon which of those periods you were in when he decided to act on the agreement.  Do you recall that discussion?

ACC:  (Responds.)   

MJ:
In this clause you can see an application of those paragraphs.  It says that if you fail to deliver the required payments to [specified person] on [dates] as required by this paragraph, that would be misconduct on your part, as that term is defined in this agreement, and that misconduct would permit the convening authority to withdraw from the agreement, set aside the sentence limitation portion of this agreement, or vacate any suspended portions of the sentence, depending, as we discussed earlier, on when he acts on the agreement.  Do you understand the impact on you if you fail to deliver payments as required by this paragraph?

ACC:  (Responds.)  
[Testify with, or without, a Grant of Immunity in another case]

See §2-7-5 in section VII of this guide for a suggested inquiry.

[Stipulation of Fact]

MJ:
The next paragraph includes your agreement to enter into a stipulation of fact with the government.  You also agreed not to object to its admission during the providence inquiry or during pre-sentencing procedures.  Do you understand that by agreeing to this stipulation, you admit that all of the facts you stipulated to are the truth?

ACC:  (Responds.)  
[Call certain witnesses only]

MJ:
In the next paragraph you indicate that if the government produces the witnesses named in the paragraph, you agree not to request that they produce any other witnesses.  The paragraph includes a statement that this provision of the agreement has not interfered with your selection of witnesses or with presenting your case.  


Are there any other witnesses that you might have called in the sentencing proceeding but for this provision?

ACC:  (Responds.)  

MJ:
[If yes] Are you doing something else to make up for their absence?

ACC:  (Responds.)  

MJ:
Do you feel that this provision has put you at a disadvantage in presenting your sentencing case?

ACC:  (Responds.)  
MJ:
Defense Counsel do you agree?

DC:  (Responds.)  
[Call no witness or local witnesses only]

MJ:
In the next paragraph you indicate that if the government produces the witnesses named in the paragraph, you agree not to request that they produce any other witnesses.  The paragraph includes a statement that this provision of the agreement has not interfered with your selection of witnesses or with presenting your case.  


Are there any other witnesses (from outside the local area) that you might have called in the sentencing proceeding but for this provision?

ACC:  (Responds.)  

MJ:
[If yes]  Are you doing something else to make up for their absence?

ACC:  (Responds.)  

MJ:
Do you feel that this provision has put you at a disadvantage in presenting your sentencing case?

ACC:  (Responds.)  
MJ:
Defense Counsel do you agree?

DC:  (Responds.)  
[Stipulation of Expected Testimony]
MJ:
In the next paragraph you agree to stipulate to the testimony of (a) witness(es), and indicate that you understand that stipulating to the testimony does not stipulate the truth of the testimony.  You further indicate that you understand that you may attack, contradict, or explain the stipulated testimony as you can any other testimony offered for or against you.  Do you have any questions about this provision of the agreement?

ACC:  (Responds.)  
[Agreement to Waive Certain Motions.]


Waiver of certain motions:  paragraphs 2-7-10 and 2-7-11
Note: Limits on waiver of motions.  RCM 705 prohibits any PTA term that is involuntary or deprives the accused of (1) the right to due process; (2) the right to challenge the jurisdiction of the court; (3) the right to a speedy trial; (4) the right to a complete sentencing proceeding; or (5) the complete & effective exercise of post-trial & appellate rights.  Thus, the accused cannot agree to “waive all motions.”  Lesser waivers may be acceptable.  See §2-7-10 & 11 in section 7.

[Agreement Not to Object to Evidence Offered]

MJ:
The next paragraph in essence waives objections to certain kinds of documentary evidence.  Do you fully understand the potential impact of your agreement to not object?

ACC:  (Responds.)  
[Conditional Plea(s)]

MJ:
The next paragraph is your agreement with the government that if you should prevail on your motion(s) to _____________________ on further review or appeal, you may withdraw your guilty plea(s).  Do you understand that if you do withdraw your guilty plea(s) under this provision, you could be tried again for (this) (these) offense(s)?

ACC:  (Responds.)  
[Confessional Stipulation]

MJ:
The next paragraph contains your agreement to enter into a stipulation of fact in which you, in essence, admit all of the elements of (all of) the offense(s) to which you are pleading guilty.  It also indicates your acknowledgment that by entering into such a stipulation you essentially admit your guilt and relieve the government of its burden to prove your guilt beyond a reasonable doubt.


Do you understand what this means?

ACC:  (Responds.)  

MJ:
Do you understand that the contents of such a stipulation may also be used to determine an appropriate sentence in your case?

ACC:  (Responds.)  
MJ:
Do you have any questions at all about this clause in your agreement?

ACC:  (Responds.)  
[After reviewing all Specially Negotiated Provisions, Continue below.]

MJ:  Appellate Exhibit __, is the Sentence Limitation Portion of your pretrial agreement.  This portion of the agreement states the maximum sentence that the convening authority can approve in your case.  It states: [State the maximum from the sentence limitation portion of the agreement.]  Do you understand that?  
ACC:  (Responds.)
MJ:  (Accused), by law you will receive the lesser of the punishments that the court awards or which is contained in your pretrial agreement.  This law applies to each portion of the sentence, and will be used to determine the sentence the convening authority may approve with respect to Punitive Discharge, Confinement, Forfeitures and Fines, (Reduction in Paygrade), and Other Lawful Punishments.  So, if the sentence adjudged by this court is greater than the one provided in the pretrial agreement, the convening authority must reduce the sentence to one no more severe than the one in your pretrial agreement.  On the other hand, if the sentence of this court is less than the one in your agreement, the convening authority cannot increase the sentence adjudged.  Do you understand this?
ACC:  (Responds.)

MJ:  Is that a correct statement of what you and the convening authority have agreed to?
ACC:  (Responds.)
MJ:  Do counsel agree with the court's interpretation of the maximum sentence that the Convening Authority may approve?
TC/DC:  (Respond.)    
[If Accused Has Agreed to Submit Voluntary Appellate Leave Request]
MJ: 
(Accused) If the court awards you a Bad Conduct Discharge that is not suspended by the Convening Authority, your discharge may not be executed until a review by the Coast Guard Court of Criminal Appeals has been completed or, if that review is waived or withdrawn by you, until such time as the case has been reviewed by a judge advocate.  Do you understand this?

ACC:  (Responds.)  
MJ:  
However, you may request to take appellate leave until such time as the appellate court or judge advocate completes their review.  If your request is approved, you would be in an unpaid leave status in which you would neither be working for, nor be paid by the Coast Guard, but you also would not have been discharged either.  By requesting appellate leave as part of your agreement with the Convening Authority, you voluntary place yourself in this unpaid leave status until review of the case had been completed.


Have you discussed your request for voluntarily appellate leave with your counsel and do you understand the impact that your request may have?

ACC:  (Responds.) 
[CONTINUE BELOW BEFORE ACCEPTING GUILTY PLEA]
MJ:  (Accused), have you had enough time to discuss this agreement with your defense counsel?

ACC:  (Responds.)
MJ:  Do you have any questions about your pretrial agreement?

ACC:  (Responds.)

MJ:  Do you fully understand all the terms of the pretrial agreement and how they affect your case?

ACC:  (Responds.)

MJ:  __________, are you pleading guilty not only because you hope to receive a lighter sentence, but also because you are convinced that you are, in fact, guilty?

ACC:  (Responds.)

MJ:  Do counsel for both sides agree with the court’s interpretation of the pretrial agreement?

TC/DC:  (Respond.)
MJ:
At this point, the court finds that the pretrial agreement was entered into freely, knowingly, intelligently and voluntarily.  The court further finds that the agreement is in accordance with appellate case law, not contrary to public policy or my own concepts of fundamental fairness and the agreement is accepted.  
NOTE:  Go to paragraph 2-2-8, ACCEPTANCE OF GUILTY PLEA.
2–2–8.  ACCEPTANCE OF GUILTY PLEA

MJ:  (Accused), have you had enough time and opportunity to discuss this case with your defense counsel?

ACC:  (Responds.)
MJ:  Are you satisfied that your defense counsel’s advice is in your best interest?

ACC:  (Responds.)
MJ:  (Accused), do you have any questions about the meaning and effect of your plea(s) of guilty?
ACC:  (Responds.)
MJ:  Do you still want to plead guilty?    

ACC:  (Responds.)
MJ:  Are you pleading guilty voluntarily and of your own free will?

ACC:  (Responds.)

MJ:  Are you in fact guilty of the offense(s) to which you have pled guilty?    

ACC:  (Responds.)


MJ:  Do you understand that even though you believe you are guilty, you have the legal right to plead not guilty and to place upon the government the burden of proving your guilt beyond a reasonable doubt?

ACC:  (Responds.)
MJ:
The court finds that you have knowingly, intelligently, and consciously waived your rights against self-incrimination, to a trial of the facts by this court-martial, and to confront the witnesses against you.  The court further finds that your pleas are made voluntarily and with a factual basis, and your plea(s) of guilty is/are accepted.

NOTE:  If the accused has pled guilty to only some of the charges and specifications or has pled guilty to lesser included offenses, ask the trial counsel if the government is going forward on the offenses to which the accused has pled not guilty.  If the government is going forward on any offenses, do not enter findings except to those offenses to which the accused pled guilty as charged in a members’ trial (i.e., if the plea was to a LIO or by exceptions and substitutions and the government is going forward as charged, do not enter findings).

MJ:  [If other offenses remain] (Trial counsel), what is the government’s position regarding the offense(s) to which the accused has pled not guilty?

TC:  (We are ready to proceed) (The government moves to withdraw the (offenses) (language) to which the accused pled not guilty, without prejudice, to ripen into prejudice upon (pronouncement of sentence)(completion of appellate review)(______________)). 

MJ:  The Government’s motion is granted.NOTE:  If issues of guilt remain in a judge alone case(contested), go to Section III and in a court members (contested) go to Section V.  The MJ should not inform the court members of plea and findings of guilty prior to presentation of the evidence on another specification to which the accused pled not guilty unless the accused requests it or the guilty plea was to a LIO and the prosecution intends to prove the greater offense.  Unless one of these two exceptions exists, the flyer should not have any specifications/charges which reflect provident guilty pleas if other offenses are being contested.
NOTE:  Consider use of MCM Appendix 10 for announcement of pleas.
MJ:  Accused and counsel, please rise.  (Accused), this court-martial finds you of (the charges now pending before this court) and in accordance with your pleas:   

(_______________________).
NOTE:  The MJ must ensure that findings are entered clearly and completely, whether announced in the aggregate or individually,with an unambiguous finding as to each charge and specification remaining before the court.  If the accused pled by exceptions and substitutions, the MJ should ensure that the findings reflect the same.

NOTE:  For judge alone (sentencing), go to Section IV.

NOTE: For court members (sentencing only), after marking the cleansed charge sheet, go to Section VI.
MJ:  You may be seated.  (The stipulation of fact which had been admitted subject to my acceptance of the guilty plea(s) is now admitted for all purposes.)

