Appeal No. 1690 - WALTER KOKINSv. US - 27 March, 1968.

IN THE MATTER OF MERCHANT MARI NER S DOCUMENT NO. Z-987913 AND ALL
OTHER SEAMAN S DOCUNMENTS
| ssued to: WALTER KOKI NS

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1690
WALTER KOKI NS

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 30- 1.

By order dated 30 March 1967, an Exami ner of the United States
Coast Guard at San Francisco, California, suspended Appellant's
docunents for five nonths upon finding himaguilty of m sconduct.
The specifications found proved allege that while serving as an AB
seaman on board the United States SS SANTA EM LI A under authority
of the docunent above descri bed, Appel | ant:

(1) On 1 January 1967 wongfully failed to join the
vessel at Subic Bay, P.I.;

(2) from 10 through 15 January 1967, at Satt ahip,
Thai |l and, wongfully failed to performhis duties; and

(3) from 16 through 18 January 1967, wongfully failed
to performduties aboard the vessel by reason of
| nt oxi cati on.
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At the hearing, Appellant was represented by professional
counsel. Appellant entered a plea of not guilty to the charge and
each specification.

The I nvestigation O ficer introduced in evidence voyage
records of SANTA EM LI A

I n defense, Appellant offered in evidence the testinony of a
W tness who m ssed the ship at the sane tine as he at Subic Bay,
and a certificate of discharge.

At the end of the hearing, the Exam ner rendered a witten
decision in which he concluded that the charge and specifications
had been proved as stated above. The Exam ner then entered an
order suspending all docunents, issued to Appellant, for a period
of five nonths.

The entire decision was served on 3 April 1967. Appeal was
tinmely filed on 11 April 1967 and perfected several nonths |ater.

FI NDI NGS OF FACT

On all dates in question, Appellant was serving as an able
bodi ed seaman on board the United States SS SANTA EM LI A and acti ng
under authority of his docunent. Since the appeal goes only to
matters of law and not of fact, no further findings of fact are
requi red except to note that the allegations of the specifications
are found proved insofar as all matters except jurisdiction are
concer ned.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Examiner. It is contended that:

(1) Appellant's failure to join at Subic Bay was

file://l/hgsms-lawdb/users/K nowl edgeM anagementD...20& %20R%201680%20-%201979/1690%20-%20K OKINS.htm (2 of 7) [02/10/2011 10:07:12 AM]



Appeal No. 1690 - WALTER KOKINSv. US - 27 March, 1968.

condoned by the master's acceptance of him back aboard at
a |ater date, and

(2) the m sconduct commtted after Appellant was
accepted back on board is not actionable because he had
not properly been signed on in accordance with | aw.

APPEARANCE: Hersh and Hadfield, of San Francisco, California, by
Janes D. Hadfield, Esquire

OPI NI ON

One marked inconsistency appears in the defense efforts in
this case. It is asserted on the one hand that the offenses
al l eged to have occurred after Appellant rejoined the ship at
Sattahi p, Thailand, are not cogni zable under R S. 4450, because
Appel | ant was not signed on the vessel in accordance with | aws
governi ng shi pnment of seanen in a foreign port, and Appellant was
not a nenber of the crew when he rejoined because he had been
di scharged when he failed to join at Subic Bay, P.I. On the other
hand, Appellant contended that his failure to join at Subic Bay had
been condoned when the master accepted him back aboard as a nenber
of the crew at Sattahip.

Both of these theories cannot be accepted seriously at the
sane tine. One nust be rejected. It is possible that both can be
rej ected.

| do not see how any naster may "condone" a wongful failure
to join. He may exercise discretion in not inposing a penalty. It
Is the Congress of the United States that has nmade a seaman's
failure to join an offense. Reception back aboard nay have sone
beari ng upon the contractual relationship of the parties, as indeed
It seens to have done here, but this does not serve to protect the
seaman froman action by the United States to suspend or revoke his
docunent under R S. 4450.
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To prove Appellant's "discharge" at Subic Bay, P.l., there was
pl aced in evidence a certificate of discharge, #5708783. The
di scharge was prepared and dated as of 31 Decenber 1966. It shows
a date of first enploynent of 1 Decenber 1966 and a date of
di scharge of 31 Decenber 1966 at Subic Bay. However, the date of
certification by the shipping commssioner was altered to read 23
February 1967. Appellant's counsel, who represented him at
hearing, stated that the discharge formwas signed in his presence
by the shipping conm ssioner and the seanen. (R-33). This
di scharge was Defense Exhibit "A".

There was al so introduced into evidence by the Investigating
Oficer as "Exhibit 1" an extract fromthe Shipping Articles. This
docunent shows a "signing on" on 1 Decenber 1966 and a "Place, Date
and Cause of Leaving Ship" as "San Francisco, California, 23
February 1967, End of Voyage." The record shows that the articles
t hensel ves were before the Exam ner. Wile the substituted exhibit
does not reflect any signature of the Seaman-Appellant, the record
shows that the original of the articles indicated a "Sign-off"
under protest." (R-6). Counsel also stated that the "under
protest"” provision was entered "on advice of counsel."

Since the date of conclusion of the articles and the date of
| ssuance of the certificate of discharge are the sane, | assune
that the counsel was the sane in all instances.

| do not know how the issuance of Appellant's Exhibit "A" was
procured. The record does not show whet her Appellant received
anot her certificate of discharge covering other dates of voyage.
The record does not show whet her Appell ant accepted wages for the
period fromhis return to the vessel at Sattahip to the end of the
voyage. The record al so does not show what Appell ant was protesting
when h e signed off "under protest” on advice of counsel at the end
of the voyage.

But certain assunptions nay be made. No power in the United
States could conpel Appellant to "sign off" the article at the end
of the voyage. O course, if he chose not to "sign off," his wages
woul d not be paid if there were wages due him Since, upon advice
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of counsel, he did sign off under protest, it nust have been that
there were wages due and that he accepted them protesting only the
penal ti es i nposed.

Here again it appears that Appellant is inconsistent. The
"di scharge" procured in presence of counsel on 23 February 1967 is
tainted, even if certified to by a Coast Guard official who may
have been deceived or msled. The "discharge,"” even if prepared on
31 Decenber 1966, had not issued as a viable docunent when
Appel |l ant reentered the service of the vessel at Sattahip on 7
January 1967.

Y

Whet her or not all the laws relative to the enpl oynent of
seanen in foreign ports were conplied with is considered irrel evant
for two reasons. The first is that, wthout any release fromthe
articles having been fornmalized, Appellant, having commtted one
act of m sconduct, was received back on the payroll under the terns
of the original shipping agreenent. H's obligation to the vessel
and his agreenent was continuous. The second is that, assum ng

arguendo that a new rel ationship had to be established between
mast er and seaman upon the seaman's rejoining, |aws designed to
protect a seaman from general ly outnoded practices of nasters to
i1l-treat seamen cannot be invoked to cloak a seaman's conduct on
board with i nmmunity.

Appel l ant correctly cites 46 U . S.C. 578 as decl ari ng unl awf ul
shi pnents of seanen void. But the section also provides the seanan
wth his renmedy. He nay "l eave the service at any tine." The
record here shows conclusively that Appellant did not seek his
remedy, assumng that it was available to him which is not
adm tted.

R S. 4450 and its satelite statutes provide for action to
suspend or revoke a docunent when a seaman i s serving under
authority of the docunent. There can be no doubt that the service
of Appel |l ant aboard SANTA EM LIA was at all tinmes under authority
of the docunent he held. No ingenious manipulation of records cam
alter this fact, unless Appellant would attenpt a "confession and
avoi dance" (which he has not) by declaring that he is not anenable
to action under R S. 4450 because he had crimnally violated | aws
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of the United States.

CONCLUSI ON

Jurisdiction was established in this case. Since this was the
only issue raised on appeal, there is no reason to disturb the
Exam ner's findings or order.

ORDER

The order of the Exam ner dated at San Francisco, California,
on 30 March 1967, i s AFFI RVED.

W J. SMTH
Admral, U S. Coast Guard
Conmandant

Si gned at Washington, D.C., this 27th day of March 1968.

Appeal s

contradi ctory bases.
Failure to join
cannot be condoned by naster.

Jurisdiction under R S. 4450
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not dependent on conpliance with all statutes.
Servi ce of seanen

de facto, jurisdiction under R S. 4450.
Shi pment of seanen

unlawful, or bar to jurisdiction under R S. 4450.
***x*  END OF DECI SION NO. 1690 *****
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