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COMDTNOTE 5402

COMMANDANT NOTICE 5402

Subj:
GRANTING WAIVERS FROM INTERNAL RULES

 1.  PURPOSE.  This implements the Presidential Memorandum of 21 April 1998 on Streamlining the Granting of Waivers, and the supplemental instructions from the Secretary of Transportation dated 21 September 1998.  

2. ACTION.  Area and district commanders, commanders of maintenance and logistics commands, commanding officers of headquarters units, assistant commandants for directorates, Chief Counsel, and special staff offices at Headquarters shall ensure that the provisions of this instruction are followed.  

3. SCOPE.  This instruction applies to internal Coast Guard rules promulgated by Commandant Instructions which are not specifically required by law, treaty, executive order, or published in the CFR.  Excluded from this instruction are negotiated labor agreements; discretionary management decisions (e.g., operations of an office such as workload distribution, work hours, telecommuting); rules not approved within the Coast Guard; the UCMJ or punitive general orders under the UCMJ; and Coast Guard rules covered under other waiver policies in effect on 1 October 1998.  

4. POLICY.   The Coast Guard advocates continuous improvement, employee participation in such improvement, and the development of effective and efficient internal rules that comply with laws, executive orders, management principles, and sound business practices.  Coast Guard encourages managers to review internal rules under their purview at least every four years, and obtain input from affected parties during that process (CG Directives System Manual, COMDTINST M5215.6, chapter 1, section D.2 and chapter 7, and Delegation of Authority Manual, HQINST 5402.3, Chapter 1, paragraph E).  The waiver process covered in this instruction provides another official process for commands and employees to seek relief from internal rules which they deem unnecessary.  Managers are encouraged to grant waiver requests within the scope of this instruction, unless a compelling reason exists to seek disapproval by the Independent Official.
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5. DEFINITIONS.  For purposes of this instruction, the following definitions apply: 

a. Requestor.  Requestors are heads of Coast Guard field commands or major Headquarters organizations, and individual Coast Guard employees in active duty/reserve billets or permanent civilians positions including non appropriated funds.

b. Internal rule.  Internal rules are Coast Guard generated policies and procedures prescribed by Commandant Instructions, including Manual Instructions.  

c. Waiver from an internal rule.  A waiver is permission to deviate from an internal rule.  

d. Waiver Approving Official (WAO).  The Waiver Approving Official is the senior Coast Guard manager who is responsible for the internal rule being considered for waiver (Assistant Commandants, Chief Counsel, Director of Resources, Director of Finance and Procurement and Chief of Staff).

e. Independent Official.  The Independent Official is the senior Coast Guard manager who is authorized to disapprove a waiver request.  The Chief of Staff is the Coast Guard’s Independent Official.

f. Compelling reason to disapprove a waiver.  The Independent Official disapproves a request for waiver of an internal rule when one or more of the following circumstances exist:  the request violates a law, treaty, executive order, negotiated labor agreement, or civil rights protections; a Coast Guard mission is degraded (the impacts of a waiver adversely affect safety, security, national defense, national security, law enforcement, internal control, civil rights, or resources management); the request adversely impacts consistency or equitable treatment; or an identical waiver request has been previously disapproved under provisions of this COMDTNOTE.

6. WAIVER PROCEDURES.  The procedure below applies to internal Coast Guard rules.  Requestors seeking waiver of a Department of Transportation rule coordinate their requests through the Coast Guard functional counterpart office.  Requests for waivers from other agency rules follow the waiver procedures of those agencies.

a.  Notification.  Coast Guard encourages Requestors seeking relief from an internal rule to discuss it with their supervisors prior to submission of requests.  If internet is available, Requestors check the Coast Guard website (www.uscg.mil/waivers) and postpone submittal if a duplicate request is in process.

b. Submission.  Requestors complete Section 1 of the form, Request for Waiver of a Coast Guard Internal Rule, enclosure (1).  Submit it to the appropriate Waiver Approving Official and send a copy to COMDT (G-CCS); upon receipt of this copy, COMDT (G-CCS) will ensure entry of the request into the web site.  If the requestor is a commanding officer, officer-in-charge, flag officer, member of the SES corps, or assigned to Coast 
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Guard Headquarters, submit the completed form directly to the appropriate Waiver Approving Official.

c. CO/OinC Action.  Unless they are the requestor, CO/OinC’s shall complete Section 2 of the form within 10 days of receipt and forward it to the appropriate Waiver Approving Official.

d. Acknowledgement.

(1) The Waiver Approving Official acknowledges receipt of an eligible request within 30 calendar days and completes Section 3 of the form.

(2) If the request is not within the scope of this instruction, the Waiver Approving Official signs the “No Action” line of the request form , returns the request to the Requestor within 30 calendar days, and notifies the Independent Official.

(3) The Independent Official follows up with the Waiver Approving Official on all requests which remain open after 90 calendar days from receipt by the Waiver Approving Official.

(4) The Waiver Approving Official may postpone responses to waiver requests which are duplicative of one already under consideration, and requests for waiver of internal rules which are under formal review.  The Waiver Approving Official notifies the Requestor and the Independent Official of the delay and provides an estimated date for response.

e. Consultation.  For eligible requests, the Waiver Approving Official schedules with the Requestor a mutually convenient time to discuss the waiver request.  The Waiver Approving Official determines and conducts any required internal coordination/review of the request, and any external coordination if the rule is jointly authored.  If the Requestor and Waiver Approving Official agree after discussion that no action is warranted, the Waiver Approving Official indicates same on the request form and returns it to the Requestor, with a copy to the Independent Official.

f. Agreement.  A waiver request is effective only when officially approved in writing.

(1) If the Waiver Approving Official determines that the waiver may be granted, the waiver request form is signed on the appropriate line and returned to the Requestor, with a copy to the Independent Official.  The Waiver Approving Official provides (on or attached to the waiver request form) any additional details of the waiver implementation -- modifications to the provisions of the original request; the length of the waiver period; who may use the waiver; and how the waiver will be evaluated.
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(2) Union bargaining obligations must be satisfied prior to implementing any changes that impact bargaining unit employees.  Contact the servicing Command Staff Advisor for advice and guidance on these matters.

g. Disagreement.  If the Requestor and Waiver Approving Official disagree on the waiver request, the Waiver Approving Official forwards the waiver request form and a decision memo to the Independent Official explaining the reason(s) for the recommendation to disapprove.  The Independent Official reviews the waiver request; signs the waiver request form and forwards it to the Requestor; and approves or disapproves the decision memo recommendation and returns it to the Waiver Approving Official.  The determination of the Independent Official is final.

Encl: (1)  Request for Waiver of Internal Coast Guard Rule (form)
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