	Powers of Attorney


  

	If you need a Power of Attorney click here for our worksheet


 

	Explanation of Powers of Attorney
A power of attorney (POA) is a legal document by which you appoint a certain person to act as your agent in your absence.  This person becomes your “agent” or “attorney in fact”.  The law will allow this person to do anything with your property (automobile, house, business, etc.) that you yourself could legally do. 

These powers become extremely important if you deploy because your spouse's ability to take care of affairs back home may be extremely limited.  Back at home, your spouse (or a friend or family member) will be the one left behind to handle all the transactions that you normally handle.  It may be difficult for this person to cash your military pay checks, to pay bills, or to draw money out of your bank account; in fact, most banks require your signature on documents such as a savings account withdrawal form or bill of sale, and, without a POA, another person would be powerless to act on your behalf. 

The powers granted in a POA terminate upon the death of the grantor (the "principal") whether or not the POA has reached its stated expiration date.  Therefore, don't rely on a POA to give someone the type of powers an executor would have over your estate.  A will is the appropriate document to name an executor/executrix and give him/her the power to handle your estate.  POA are good for a maximum of one year.

There are many uses for Powers of Attorney.  Some of the most common are:

· Cashing checks; withdrawing funds  

· Authorizing an agent to make medical care and educational decisions for minor children  

· Preparing tax forms and receiving or making payment  

· Selling or purchasing a real estate, vehicle, or other property  

· Shipping or accepting of POVs and household goods  

· Accepting Government Housing  

There are two types of POA: the general and the special.  Here is the explanation of the different types:

GENERAL: 

With this type of POA, you can name an agent and give him/her the authority to do anything with your property that you could legally do.  There is no restriction or control on your agent's authority.  For this reason, we do not recommend general powers of attorney, but if you feel that a general POA is required for your agent to take care of your affairs in your absence be sure that you give a general power of attorney only to someone you trust completely.  Certain major transactions, such as the sale of a house, vehicle, etc., require a special POA.

SPECIAL: 

A special POA limits the authority of your agent.  With a special POA, you give your agent the authority to perform one or more specific acts that are set out in writing.  The special POA states exactly what he or she can and cannot do.  This type of POA is especially advantageous when you do not want an individual to have complete control over your life's affairs, but need that person to do some act on your behalf.  Selling an automobile or shipping household goods are two examples where a special POA might be useful.

 

Keep in mind that third parties--such as banks, furniture stores, and car dealers--are not required to honor POA, but they generally do so.  However, by making sure that you have valid POA, you will be able to minimize the problems you could encounter while deployed.  If you have not prepared a POA for your spouse or another trustworthy individual, consider what transactions will need to be done in your absence, whether your signature will be required, and whether that person can act for you without a POA. 

 


	


	WHAT IS A POWER OF ATTORNEY? 

A power of attorney is a written legal document that gives another person (called your attorney-in-fact or agent), named in the document, the power to act on your behalf. Every authorized action taken by an attorney-in-fact on behalf of you (the principal) is legally binding on you. 

The scope of the power can be as broad or narrow as you desire. There are basically two types:

· General Power of Attorney: A general power of attorney gives a designated person all the power to act that the principal possesses with respect to any matter. It gives your attorney-in-fact the power to do almost anything that you could do. 

· Special Power of Attorney: A special or limited power of attorney authorizes another person to do only a specified act. 

You can use a power of attorney to allow someone to do almost all legal actions you could do yourself. For example, it can be used to:

· purchase and register a car 

· sign a paycheck or withdraw money from a bank account 

· ship or store household goods  

· sign your name to a lease 

· get medical care for your child 

· cash or deposit checks 

· transfer stocks & bonds 

WHEN SHOULD YOU HAVE A POWER OF ATTORNEY?

A power-of-attorney (POA) is used when you are unable to be present at a particular time and place in order to transact business. It is especially useful when you know in advance that you are not going to be present to take care of a particular transaction. For example, you may know you are going to be TAD when your car registration needs to be renewed. It also may be appropriate when you are going to be gone for an extended period (e.g., you are underway) and you want a spouse or another person to be able take care of problems, should they arise, that normally would require your presence.

ARE THERE RISKS? 

Yes, there may be. If you grant someone a general power of attorney that person will have tremendous power to do things in your name. They potentially could buy and sell property, enter into business deals, open and close bank accounts, and make other obligations in your name. So long as they have acted within the power stated in the document, you will be bound by their actions! Thus, a general power of attorney is not recommended when there may be marital problems that preclude complete trust between spouses.

WHAT CAN I DO TO PREVENT MISUSE OF A POWER OF ATTORNEY? 

There is no way to guarantee your power of attorney will not be misused. However, in order to minimize the possibility of problems, consider the following:

· Never grant a power of attorney unless you need one. 

· If you feel you need a power of attorney, prepare one, but don't sign it until it is necessary. 

· Always put an expiration date on the POA; make it last only as long as you foresee needing it. 

· Never use a general power of attorney when a special one will do. 

DOES ANYONE HAVE TO ACCEPT A POWER OF ATTORNEY? 

No. With few exceptions, there is no law that requires a person, government agency, or business to accept your power of attorney in place of your personal presence and signature. A current power of attorney is more likely to be accepted. In most cases, a special power of attorney is generally more acceptable than a general. Also, it is advisable to notify people and businesses that you expect your agent to deal with in advance. They may have special forms or requirements for your agent to act in your absence. Also, see the discussion of Military Powers of Attorney in the last paragraph of this article.

CAN I USE A POWER OF ATTORNEY TO BUY/SELL REAL ESTATE? 

Maybe. In many states a power of attorney can be used for real property transactions. However, there are usually special requirements for preparing, signing and recording a power of attorney for these purposes. In some places, only a special power of attorney can be used and in others local practice restricts use of a power of attorney. If you think you may need to use a power of attorney for real estate, check with your real estate attorney or real estate agent.

IS A POWER OF ATTORNEY VALID FOR INCOME TAXES? 

The IRS has special requirements for use of a power of attorney for tax purposes. In most cases, a special form is necessary that must be filed with the IRS. Contact the IRS at 1-800- 829-1040 for more information.

CAN I GIVE SOMEONE A POWER OF ATTORNEY TO TAKE CARE OF MY CHILDREN? 

In most states yes. Called a Special Power of Attorney-In Loco Parentis, such a document can be used to appoint someone to act in a parental capacity for you. It is especially useful for obtaining medical care for your child if it is needed while you are away.

HOW LONG DOES A POWER OF ATTORNEY LAST? 

A power of attorney should never be made indefinite or permanent. A power of attorney will automatically terminate when you die or if you become incapacitated so that you can not make your own decisions. You may also revoke a power of attorney prior to its termination date. The best way to do this is to retrieve it physically from your attorney-in-fact and destroy the original and all copies. You can also prepare a document revoking the power; however, this will not be effective until every third party that may rely on the power of attorney receives notice of the revocation.

MILITARY POWERS OF ATTORNEY:

A new federal law addresses the problem of non-acceptance of powers of attorney that are drafted for military personnel. At times these powers of attorney, although legal in the states where they were drafted and executed, did not meet technical requirements in the states where they ultimately needed to be used. Title 10, Section 1044b of the United States Code should enhance the acceptability of powers of attorney prepared by military legal assistance officers by exempting them from any requirement of form, substance, formality, or recording that is prescribed for a power of attorney by the laws of a state, the District of Columbia, or a territory, commonwealth, or possession. It is important to note however, that this law does not require the acceptance of the power of attorney generally!  It only works to exempt a military power of attorney from certain technical drafting and use requirements.


