	The Uniformed Services 

Former Spouses' Protection Act

(USFSPA)


 

	In 1981 the Supreme Court held that state courts could not split up military retirement pay in a divorce proceeding.  To reverse that decision, Congress passed the Uniform Services Former Spouse Protection Act (FSPA).  In short, the FSPA permits state courts to treat "disposable" military retired pay as marital property in dissolution of marriage actions.  It also gives certain ex-spouses other military benefits. 

Below is a Q & A section on the USFSPA.

Or you can click here for a more in depth look at the USFSPA.


 

	DOES THE FSPA REQUIRE AN EX-SPOUSE GET A PART OF RETIRED PAY?  

No.  The federal law does not require that retired pay be split.  Nor does it set any percentages for a split.  The law allows military retired pay to be divided between husband and wife as state law permits.  The conditions under which such an award will be made and the exact percentage awarded will be determined by each state.

HOW LONG DOES A MARRIAGE HAVE TO LAST BEFORE RETIRED PAY CAN BE AWARDED?
A common misconception is that the marriage must have lasted 10 years in order for an ex-spouse to receive a portion of retired pay.  This is not true.  Depending upon specific state law, marriage for any length of time while one spouse is on active duty may entitle the other spouse to a percentage of retired pay.

WHAT PAY MAY BE SPLIT? 
Generally, "disposable" retirement pay may be treated as marital property.  This includes the member's gross pay entitlement less certain authorized deductions.  For divorces prior to 3 February 1991, "disposable" retired pay does not include VA disability pay; for divorces after this date, some of the disability pay may be considered.

HOW IS AMOUNT OF THE SPLIT DETERMINED? 
State law will decide this.  Almost all the states have ruled that military retired pay is divisible for property settlement purposes (as well as for alimony and child support).  Specific rules in your state will determine what the split is.  This may also depend upon whether the state is a community property state.  Most courts will consider the length of the marriage and the length of time the marriage overlaps military service.

WHAT COURT MAY AWARD A PERCENTAGE OF RETIRED PAY? 
Generally, a court of competent jurisdiction of any state, the D.C., Puerto Rico, Guam, American Samoa and other US territories & possessions may order an award.  There is no limitation on a court's jurisdiction to award a portion of retired pay for child support or alimony purposes.  If retired pay is to be divided as part of the property settlement, jurisdiction over the member must be established by reason of the member's domicile in the state, or residence within the state (other than because of military assignment), or the member's consent (i.e., agreeing to the divorce in that state).

IS THERE A DIFFERENCE BETWEEN RETIRED PAY AWARDED AS CHILD SUPPORT, ALIMONY, AND PROPERTY? 
Yes!  There are important tax implications as well as differences in entitlements to direct payment depending upon what the retired pay is awarded for.  For example, alimony (or "spousal support") is normally taxable to the spouse that receives it (and deductible by the paying spouse).  Child support, on the other hand, is normally not taxable to the recipient and not deductible by the payer.

HOW ARE PAYMENTS MADE? 
This is where the "10 year rule" comes into play.  When retired pay is awarded as a property settlement, and if the marriage is at least 10 years long, with at least 10 years of overlap with creditable military service, then the ex-spouse may receive payments directly from the pay center.  If the 10 year rule is not met, the award of retired pay is still valid, but the member must make the payments to the ex-spouse.  NOTE:  There are requirements that must be followed to receive direct payments.  You should check with your attorney before finalizing any divorce action that includes military retired pay.  For direct payments of child support and/or alimony, there is no length of marriage requirement.

WHAT OTHER BENEFITS CAN AN EX-SPOUSE RECEIVE?
The FSPA also provides for entitlement to medical, exchange, commissary, and Survivor Benefit Plan benefits for certain ex-spouses.  These benefits generally depend upon the length of the marriage and the length of the overlap with the member's service. 


